
WESTON S. DAVIS {I.S.B. No. 7449)
NELSON HALL PARRY TUCKER, PLLC
490 Memorial Drive

Idaho Falls, Idaho 83402
Telephone (208) 522-3001
Fax (208) 523-7254
Email: wsdavis@nhptlaw.net

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO. IN AND FOR THE COUNTY OF BANNOCK

STAKER & PARSONS COMPANIES, a Utah
corporation, doing business as IDAHO
MATERIALS & CONSTRUCTION,

Plaintiff,
vs.

CITY OF POCATELLO, a municipal
corporation, and POCATELLO
DEVELOPMENT AUTHORITY, an
independent public body corporate and politic.

Defendants.

Case No.

COMPLAINT

COMES NOW, Plaintiff, STAKER & PARSONS COMPANIES, a Utah corporation,

doing business as IDAHO MATERIALS & CONSTRUCTION, as and for a claim for relief

against Defendants, pleads and alleges as follows:

PARTIES AND JURISDICTION

1. Plaintiff Staker & Parson Companies, doing business as Idaho Materials &

Construction, (hereinafter "IMC") is a Utah corporation duly authorized to do business in the

State of Idaho, and is a licensed contractor in the State of Idaho.

2. Defendant, City of Pocatello (hereinafter "City"), is a municipal corporation

located in Bannock County, State of Idaho.

3. Defendant, Pocatello Development Authority (hereinafter "PDA"), is an

independent public body corporate and politic pursuant to I.C. § 50-2006 located in Bannock

County, State of Idaho.
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4. Jurisdiction and venue are proper in this Court pursuant to I.C. § 54-1926 - 1929,

among others, because the project which is the subject of this litigation is located in Bannock

County, State of Idaho, and the amount in dispute is within the required limits for this Court.

GENERAL ALLEGATIONS

5. Frigitek Industrial Parks, Inc. (hereinafter "Frigitek") is an Idaho corporation in

good standing with its principal place of business in Ada County, State of Idaho.

6. The basis for this action is unpaid claims by IMC against Frigitek and Defendants

for certain construction work and materials provided by IMC at the request of and pursuant to a

contract with Frigitek.

7. The work and materials provided by IMC to Frigitek at issue in this case were

provided to a project located in Bannock County, State of Idaho, known as the Pocatello TIF

Work, TIF Improvements to Sewer, Water and Streets Project ("the Project").

8. Said construction work and materials were used to improve real property

belonging to the City and extending the City's roads and utilities.

9. These improvements were made with the knowledge and cooperation of the City

and PDA.

10. The boundaries of Project (outlined in yellow) are illustrated immediately below:

(SEE NEXT PAGE)
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FRIGITEK/CITY OF POCATELLO - COLD STORAGE FACILITY
STC WORK fiUD INFRASTRUCTURE WPROVEMENTS FOR FRKSTTEK WFTH LEASE ;«5REEMENT OBLIGATCD TO CFTYOF POCATELLO.

COLD FOOTPRm

Legend

11. The Project is located on real property owned by the City which was in turn

leased to Frigitek.

12. On or about June 4, 2020, IMC executed a Contract ("Contract") with Frigitek

which required IMC to provide certain work and materials on the Project.

13. A true and correct copy of this Contract is attached hereto as Exhibit "A" and is

incorporated herein by this reference.

14. Frigitek was listed in the Contract as the owner but also acted as its own general

contractor, hiring its own project manager and agent on the Project, KBCm Group LLC

C'KBCm").

15. Pursuant to the Contract, at all times relevant herein, IMC provided work and

materials for the completion of the Contract on the Project from on or about June 2020 through

November 2020.

16. As work and materials were provided, IMC would submit to Frigitek's project

manager, KBCm, pay applications for the work and materials provided.
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17. Pursuant to the Contract, Frigitek was obligated to pay the amount approved by

KBCm in each pay application by the 30*"^ day of the month following approval of the pay

application by KBCm.

18. Frigitek then presented these invoices to the City and PDA for reimbursement.

19. Upon completion of all the work required by the Contract, IMC submitted to

KBCm Pay Application #3 for the Project.

20. KBCm approved IMC's Pay Application # 3 on February 16,2021 for payment of

$560,172.00.

21. Per the Contract, Frigitek was obligated to pay IMC for Pay Application #3 in the

amount of $560,172.00 on March 30, 2021.

22. To date, Frigitek has failed and refused to pay IMC in full for all of the work and

materials provided and described in Pay Application #3, and payment is substantially past due.

23. In addition to the work required by the Contract, IMC also provided additional

requested and approved in change orders by Frigitek's project manager and agent on the Project,

KBCm.

24. On or about September 24,2020, Frigitek reviewed and approved Subcontract

Change Order #005 ("CCO #5") requiring IMC to perform additional work on the Project for

which Frigitek would be pay IMC $14,195.00 for such extra work. A copy of CCO #5 is attached

hereto as Exhibit "B" and is incorporated herein by this reference.

25. On or about September 24,2020, Frigitek reviewed and approved Subcontract

Change Order #006 ("CCO #6") requiring IMC to perform additional work on the Project for

which Frigitek would be pay IMC $25,631.00 for such extra work. A copy of CCO #6 is attached

hereto as Exhibit "C" and is incorporated herein by this reference.

26. On or about November 2, 2020, Frigitek reviewed and approved Subcontract

Change Order #007 ("CCO #7") requiring IMC to perform additional work on the Project for

which Frigitek would be pay IMC $22,950.00 for such extra work. A copy of CCO #7 is attached

hereto as Exhibit "D" and is incorporated herein by this reference.

27. Pursuant to the Contract and CCO #5, CCO #6 and CCO #7, IMC provided the

work and materials required by the three change orders referenced herein from on or about

September 2020 through November 2020.
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28. Pursuant to the Contract, IMC, upon completion of all the work required by the

CCO #5, CCO #6 and CCO #7, submitted an invoice to Frigitek dated June 17, 2021 for the

payment of CCO #5, CCO #6 and CCO #7.

29. To date, Frigitek has not paid IMC for all of the work and materials required by

CCO #5, CCO #6 and CCO #7.

30. IMC's work and materials contributed to the construction of the public roadway,

sewer lines, and water lines illustrated below:

ROADWAY (Purple)

FRIGITEK/CITY OF POCATELLO - COLD STORAGE FACILITY
SrrE WORK AND WFRASTRUCTURE WPROVEMENTS FOR FRGriEK Wrrw LEASE AGREEII^rn" OBUGATEO TO CHYOF POCATELLO.

SEWER LINES (Green)

FRIGITEK/CITY OF POCATELLO - COLD STORAGE FACILITY
SrTE WORK AND MFRASTRUCTURE IMPROVEMENTS FOR FRKSnEK WITH LEASE AGREEMENT OBLIGATED TO CITY OF POCATELLO.
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WATER LINES (Blue)

FRIGITEK/CITY OF POCATELLO - COLD STORAGE FACILITY
SrrE WORK AND INFRASTRUCTURE IMPROVEMENTS FOR FRIGFTEK WITH LEASE AGREEMENT OBLIGATED TO CITY OF POCATELLO.

BsasKssr::

' ■ T-.*. \

■  -r A-m

31. The City and PDA were aware of these improvements.

32. The City approved these improvements prior to their construction.

33. PDA approved these improvements prior to their construction.

34. PDA budgeted for reimbursement to Frigitek for development of the roadway,

sewer lines, and waterlines.

35. The City and PDA received invoices from Frigitek for the work performed with

Frigitek's request for reimbursement.

36. PDA contributed toward payment of these improvements through Frigitek by way

of reimbursement for a time.

37. The work and materials provided by IMC on the Project for which IMC has not

been paid total the principal amount of $560,172.00 for original Contract work and further

$62,776.00 for the total change order work, for a total outstanding principal balance of

$622,948.00.

38. In spite of numerous demands for payment from Frigitek, IMC has not been paid

in full for the materials provided in accordance with the Contract.
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39. On March 4, 2021, counsel for IMC made demand for payment notifying PDA

and the City of the potential claims against PDA and the City for unjust enrichment. A true and

correct copy of this demand is attached hereto as Exhibit "E".

40. On March 29, 2021, counsel for IMC made demand for payment notifying PDA

and the City of the potential claims against PDA and the City for unjust enrichment. A true and

correct copy of this demand is attached hereto as Exhibit "F".

41. On April 12, 2021, counsel for IMC made demand for payment notifying PDA

and the City of the potential claims against PDA and the City for unjust enrichment. A true and

correct copy of this demand is attached hereto as Exhibit "G".

42. On June 29, 2021, IMC filed a complaint against Frigitek for Breach of Contract

assigned as Bannock County Case No. CV03-21-02126.

43. Default Judgments were entered therein against Frigitek on November 23, 2021

for $678,177.01 (Default Judgment) which was inclusive of prejudgment interest and attorneys

fees and $15,204.73 (Second Judgment) for attorneys fees

44. The combined judgment amount against Frigitek was therefore entered in the

amount $693,381.74.

45. A partial satisfaction was subsequently filed on December 12, 2021 to correct a

duplicative recovery of attorneys fees in the amount of $15,144,23.

46. Accordingly, as of November 23, 2021, judgment balances therefore existed

against Frigitek in the total amount of $676,969.80.

47. Interest continues to accrue on these judgments at the annual legal rate of

$5,250% (presently equivalent to $97.37 per day or $35,540.05 aimually).

48. To date, despite several attempts to collect by Plaintiff, Frigitek has paid no

portion of these judgments.

49. As a result of Frigitek's continued failure to pay this obligation, this action has

been filed to recover IMC's damages against the City and PDA who have been unjustly enriched

by those improvements identified above that have not been paid.

COUNTI

UNJUST ENRICHMENT & DETRIMENTAL RELIANCE

50. IMC incorporates by reference the allegations contained in 1 - 47 as though set

forth verbatim herein.
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51. IMC incorporated work and materials provided, as described in the Contract and

CCO #5, CCO #6 and CCO #7 referenced above into the Project located on the real property

owned by the City.

52. The work and materials were used for the purpose of constructing public roads

and public infrastructure (sewer and water transmission lines), thereby extending public

roadways and utilities on real property owned by the City.

53. The City is therefore in possession of the resulting road and infrastructure of the

Project performed by IMC.

54. The City has not paid any portion of the aforementioned outstanding balance for

the Project.

55. Based on information and belief, the City and the PDA approved the Project as a

qualified urban renewal project in order for PDA to allocate funds thereto.

56. Further, Frigitek and PDA entered an Owner Participation Agreement addressing

PDA's agreement to reimburse Frigitek for public improvements among other improvements

related to the Project.

57. Based on information and belief, PDA arranged for and obtained funding (wholly

or partially) for the furnishing of public works including, street, sewer, and other public works

pertaining to the Project.

58. Based on information and belief, PDA has received and continues to receive an

allocation of tax revenues for the benefit of infrastructure related to the Project.

59. Based on information and belief, PDA has collected allocated revenues for the

Project that have not been distributed to IMC for the work and materials IMC has provided.

60. Defendants knowingly received the benefit of IMC's work and materials

described above all of which are located on land owned by the City.

61. Defendants have failed to pay for IMC's work and materials as set forth above.

62. Defendant, City, is unjustly enriched by obtaining the work and materials from

IMC on the Project without paying for them while retaining the real property now and in the

future.

63. Defendant, PDA, is unjustly enriched by obtaining and retaining funding for the

Project now and in the future, which it has failed to apply to the Project.
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64. Therefore, Defendants have been unjustly enriched at IMC's expense and IMC is

entitled to a judgment against Defendants in the principal amount of the value of work and

materials received on the Project that have not yet been paid for, which principal amount is not

more than $662,948.00 and together with IMC's cost of collection, including attorney fees and

court costs, pursuant to l.C. §§ 12-117, 120(3), 12-121, and I.R.C.P. 54.

65. Any judgment obtained herein shall be offset by those future amounts that may be

paid by Frigitek in Bannock County Case No. CV03-21-02126 and vice versa.

PRAYER

WHEREFORE, IMC prays the above-entitled Court for judgment as follows:

A. That a money judgment be entered in favor of Plaintiff, Staker & Parson

Companies, d/b/a Idaho Materials & Construction, and against Defendants, the

City and PDA, for the amount of the judgment entered against Frigitek plus the

appliable amount ofjudgment interest, or in the alternative, $662,948.00 plus

interest at 12% from the date the underlying obligations fell past due as well as

attorney fees and court costs, pursuant to the Contract and further pursuant to l.C.

§§ 12-117, 12-120(3), 12-121, 54-1929, and I.R.C.P. 54;

B. Any judgment obtained herein shall be offset by those future amounts that may be

paid by Frigitek in Bannock County Case No. CV03-21-02126 and vice versa;

AND

C. For such other and further relief as the Court deems just and equitable in the

premises.

DATED this 22"'' day of July, 2022.

NELSON HAl^ 5ARRY TUCKER, PLLC

^E^roMTDAvis
Attorneys for Staker & Parson Companies, d/b/a
Idaho Materials & Construction
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•AIA Document A132" - 2019

Standard Form of Agreement Between Owner and Contractorj Construction Manager
as Adviser Edition

AGREEMENT made as of the 4th day of June in the year Two Thousand Twenty
(In words, indicate day, month, and year.)

BETWEEN the Owner:

(Name, legal status, address, and other infoiwation)

Frigitek Industrial Parks Inc.
6565 N MacArthur Blvd

Suite 225

Dalla, Texas 75039

and the Contractor:

(Name, legal status, address, and other information)

Idaho Materials & Construction- Focatello A CRM Company
10200 Batiste Rd

Pocatello. ID 83204

for the following Project:
(Name, location, and detailed description)

Pocatello TIE Work

1950 Airport Rd. Pocatello, ID
TIP improvements to sewer water and streets.
The Construction Manager:
(Name, legal status, address, and other information)

KBCm Group LLC
8901 Tehama Ridge PKWY, Suite 127140

Fort Worth, Texas 76177

The Engineer:
(Name, legal status, address, and other information)

ASM Engineering Consultants
202 East Rhonnda Ave

Andover, Kansas 67002

ADDITIONS AND DELETIONS:

The author of this document has

added information needed for its

completion. The author may also

have revised the text of the original

AIA standard form. An Additions and

Deletions Report that notes added

information as well as revisions to the

standard form text is available from

the author and should t)e reviewed. A

vertical line in the left margin of this

document indicates where the author

has added necessary information

and where the author has added to or

deleted from the original AIA text.

This document has important legal

consequences. Consultation with an

attorney is encouraged with respect

to its completion or modification.

This document is intended to be used

in conjunction with AIA Documents

A232™-2019, General Conditions of

the Contract for Construction,

Construction Manager as Adviser

Edition; B132™-2019. Standard

Form of Agreement Between Owner

and Architect, Construction Manager

as Adviser Edition; and

C132™-2019. Standard Form of

Agreement Between Owner and

Construction Manager as Adviser.

AIA Document A232~-2019 is

adopted In this document by

reference. Do not use with other

general conditions unless this

document is modified.

The Owner and Contractor agree as follows.

Inlt.

/

AIA Document A132"- 2019. Copyright © 1975.1980.1992, 2009. and 2019 by The American InsUtute of Architects. All rights reserved. The "American Institute
of Architects," "AIA," the AIA Logo, and "AIA Contract Documents" are registered trademarks and may not be used without permission. This document was produced
by AIA software at 18:49:30 ET on 08/22/2020 under Order No.$676769418 which expires on 06/23/2021. is not for resale, is licensed for one-lime use only, and
may only be used In accordance with the AIA Contract Documents^' Terms of Service. To report copyright violations, e-mail copyright@aia.org.
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ARTICLE 1 THE CONTRACT DOCUMENTS

The Contract Documents consist of this Agreement, Conditions of the Contract (General, Supplementary, and other
Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed in
this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract, and are as
fully a part of the Contract as if attached to this Agreement or repeated herein. The Contract represents the entire and
integrated agreement between the parties hereto and supersedes prior negotiations, representations, or agreements, either
written or oral. An enumeration of the Contract Documents, other than Modifications, appears in Article 9.

ARTICLE 2 THE WORK OF THIS CONTRACT
The Contractor shall ftilly execute the Work described in the Contract Documents, except as specifically indicated in the
Contract Documents to be the responsibility of others.

ARTICLE 3 DATE OF COMMENCEMENT AND DATES OF SUBSTANTIAL COMPLETION

§ 3.1 The date of commencement of the Work shall be:
(Check one ofthe following boxes.)

[ X ] The date of this Agreement.

[  ] A date set forth in a notice to proceed issued by the Owner.

[  ] Established as follows:
(Insert a date or a means to determine the date ofcommencement ofthe Work.)

If a date of commencement of the Work is not selected, then the date of commencement shall be the date of this
Agreement.

§ 3.2 The Contract Time shall be measured from the date of commencement of the Work.

§ 3.3 Substantial Completion of the Project or Portions Thereof
§ 3.3.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the date of Substantial
Completion of the Work of all of the Contractors for the Project will be:
(In.sert the date ofSubstantial Completion ofthe Work of all Contractors for the Project.)

Inlt Document A132"-2019. Copyright© 1975,1980,1992,2009, and 2019 by The American Institute of Architects. All rights resen/ed. The "American instituteof Architects." "AIA," the AIA Logo, and "AIA Contract Documents" are registered trademarks and may not be used without permission. This document was produced
by AIA software at 18:49:30 ET on 08/22/2020 under Order No.6676769418 which expires on 06/23/2021, is not for resale, is licensed for one-time use only, and

'  may only be used in accordance with the AIA Contract Documents^ Terms of Service. To report copyright violations, e-mail copyrighl@aia.org.
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September 15th, 2020

§ 3.3.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work of all
of the Contractors for the Project are to be completed prior to Substantial Completion of the entire Work of all of the
Contractors for the Project, the Contractors shall achieve Substantial Completion of such portions by the following dates:

Portion of Work Substantial Completion Date
NA NA

§ 3.4 When the Work of this Contract, or any Portion Thereof, is Substantially Complete
§ 3.4.1 Subject to adjustments of the Contract Time as provided in the Contract Documents, the Contractor shall
substantially complete the entire Work of this Contract:
(Check one ofthefollowing boxes and complete the nccessaty information.)

[  ] Not later than ( ) calendar days from the date of commencement of the Work.

[ X ] By the following date: September 15'\ 2020

§ 3.4.2 Subject to adjustments of the Contract Time as provided in the Contract Documents, if portions of the Work of this
Contract are to be substantially complete prior to when the entire Work of this Contract shall be substantially complete,
the Contractor shall substantially complete such portions by the following dates:

Portion of Work Date to be substantially complete
NA NA

§ 3.4.3 If the Contractor fails to substantially complete the Work of this Contract, or portions thereof, as provided in this
Section 3.4, liquidated damages, if any, shall be assessed as set forth in Section 4.5.

ARTICLE 4 CONTRACT SUM

§ 4.1 The Owner shall pay the Contractor the Contract Sum in current funds for the Contractor's performance of the
Contract. The Contract Sum shall be one of the following:
(Check the appropriate box.)

[  ]
[ X ] Cost of the Work plus the Contractor's Fee with a Guaranteed Maximum Price, in accordance with

Section 4.4 below

(Paragraph deleted)
(Table deleted)

(Paragraphs deleted)
(Table deleted)

(Paragraphs deleted)
(Table deleted)
(Paragraphs deleted)
(Table deleted)
(Paragraphs deleted)
(Table deleted)
(Paragraphs deleted)
§ 4.4 Cost of the Work Plus Contractor's Fee with a Guaranteed Maximum Price
§ 4.4.1 The Cost of the Work is as defined in Exhibit B, Determination of the Cost of the Work.

§ 4.4.2 The Contractor's Fee:
(State a lump sum. percentage of Cost of the Work or other provision for determining the Contractor's Fee.)

\  Included in the guaranteed Maximum Price (Section 4.4.7.1)

IniL Document A132'"-2019. Copyright © 1975,1980.1992.2009. and 2019 by The American Institute of Architects. All rights reserved. The "American Instituteof Architects," "AIA," the AfA Logo, and 'AIA Contract Documents" are registered trademarks and may not tie used without permission. This document wasiKOduced
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§ 4.4.3 The method of adjustment of the Contractor's Fee for changes in the Work:

8% (Eight percent)

§ 4.4.4 Limitations, if any, on a Subcontractor's overhead and profit for increases in the cost of its portion of the Work:

OH&P shall not exceed 8% of the actual scope of work calculated above the line

§ 4.4.5 Rental rates for Contractor-owned equipment shall not exceed Five percent (5 %)ofthe standard rental rate paid
at the place of the Project.

§ 4.4.6 Unit Prices, if any:
(Identijy ihe item and stale the unit price and quantity limitations, if any, to which the unit price will be applicable.)

Item Units and Limitations Price per Unit ($0.00)
NA NA

Item Units and Limitations Price per Unit (SO.OO)
Mobilization LS $45,515.00
Construction Staking LS $6,315.00
Ex. Pavement Removal (6" Depth SY $4.50

Assumed)
Ex. Curb & Gutter Removal LF $3.10
Ex. Tree Removal LS $1,625.00
2" Topsoil Stripping (Wasted On Site) CY $4.00
Excavation CY $3.15
Embankment CY $3.00

2" Mill and Overlay (Class III, 1/2" SY $13.25

Aggregate)
2" Asphalt Surface Course (Class III, 1/2" SY $9.50
Aggregate)
4" Asphalt Base Course (Class III, 3/4" SY $1.00

Aggregate)
Concrete Valley Gutter LF $50.00
Standard 6 Inch Vertical Curb & Gutter LF $21.00
4" Crushed Agg Base (3/4 Inch Minus - CY $95.00

Type 1) (C&G Base)
3-foot Wide Gravel Shoulder (3/4 Inch CY $45.00
Minus - Type 1)
6" Crushed Aggregate Base (3/4 Inch CY $28.00
Minus - Type 1)
8" Crushed Aggregate Base (2 Inch Minus CY $26.00
-Type 2)
12" Crushed Aggregate Base (3/4 Inch CY $28.00

Minus - Type 1)
8 oz. Non-Woven Geotextile Fabric SY $3.50

Pavement Striping - 4"-wide Double LF $2.00
White Lines

Pavement Striping - I2"-wide Stop Bars LF $54.00
30" Stop Sign EA $550.00
BMP - Silt Fence LF $4.00

BMP - Inlet Protection EA $235.00
BMP - Check Dams EA $235.00

Seeding ACRE $2,700.00
Mulching ACRE $1,100.00
Fertilizing ACRE $815.00

8" C900 DR-I8PVC Pipel LF $33.00
12" C900 DR-18 PVC Pipel LF $42.00

Init.

/
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20" Steel Casing Pipe {0.25" Wal))2 LF $425.00

12" Gate Valve EA $2,375.00
12"x8" Tee EA $2,585.00
12"x6" Tee EA $1,155.00
12" Tee EA $3,165.00
12" Cap EA $595.00

12" 45" Bend EA $1,015.00
12" 22.5" Bend EA $975.00

12" 11.25* Bend EA $50.00

12"xl2" Coupler EA $665.00

12"x8" Coupler EA $885.00

I2"x6" Coupler EA $875.00

8" Gate Valve EA $1,535.00
8" Tee EA $1,125.00
8" Cap EA $515.00
8" 45* Bend EA $665.00

8" 22.5* Bend EA $650.00
8"x8" Coupler EA $550.00

8"x6" Tee EA $25.00
6" Gate Valve EA $1,065.00
6"x6" Coupler EA $735.00

Fire Hydrant Assembly3 EA $6,500.00
Manhole Connection LS $2,375.00
6" AWWA C900 PVC Pipe!,3 (Force LF $28.00
Main)

GPS Force Main As-Built Survey LS $2,750.00
(Locates @ 200' Space Max)

§ 4.4.7 Guaranteed Maximum Price
§ 4.4.7.1 The Contract Sum is guaranteed by the Contractor not to exceed One million, two thousand nine hundred twenty
five dollars and no cents ($ 1,022,925.00 ), subject to additions and deductions by Change Order as provided in the
Contract Documents. This maximum sum is referred to in the Contract Documents as the Guaranteed Maximum Price.
Costs which would cause the Guaranteed Maximum Price to be exceeded shall be paid by the Contractor without
reimbursement by the Owner.

§ 4.4.7.2 Alternates
§ 4.4.7.2.1 Alternates, if any, included in the Guaranteed Maximum Price:

Item

NA

Price

NA

§ 4.4.7.2.2 Subject to the conditions noted below, the following alternates may be accepted by the Owner following
execution of this Agreement. Upon acceptance, the Owner shall issue a Modification to this Agreement.
(Insert below each alternate and the conditions that must be metfor the Owner to accept the alternate.)

Item

Soil shrinkage savings possibility

Price

TBD

Conditions for Acceptance

Native silty soil normally
experiences 25-30%
shrinkage, this is included in
the GMP. If this type of
shrinkage is not encountered
a credit wil be given to the
respective owner.

§ 4.4.7.3 Allowances, if any, included in the Guaranteed Maximum Price:
(Identify each allowance.)

inlt.

/
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Kem Price

NA NA

§ 4.4.7.4 Assumptions, if any, upon which the Guaranteed Maximum Price is based:
(Identify each assumption.)

Includes Pocatello Warehouse Roadway Drawings Date 4/21/2020
Includes Pocatello Warehouse Sewer Drawings Dated 4/20/2020
Includes Pocatello Warehouse Walerline Drawings Dated 4/20/2020
Includes Geotechnical report dated 3/15/2020
Includes all testing and inspections in accordance with City standard.
Includes SWPPP installation and maintenance while on site.

Includes location of existing utilities to ensure no disruption of existing utilities.
Includes slope stability as required.
Includes all excavation and embankment for rough grade on site plan. Including any import or export of soils required for
suitable soils.

Includes all aggregate base.
Includes all clear and grub
Protect control points / property irons during construction.
Includes specified doweled expansion joints
Includes multiple mobilizations as necessary for a complete and functional scope of work.
Includes all trenching and backfill as specified for all site utilities.
Includes all water line as specified for a complete and functional scope of work.
6" water line specified to be removed, can be abandoned in place.
Includes all pressure sewer lines as specified for a complete and functional scope of work.
Includes pipe casings where specified. Includes jack and boring under tracks at specified locations.
Includes all manhole connections as specified
Includes all connection fees required.
Includes necessary traffic control/ barricades during scope of work.
Includes tracer wire and tracer wire stations including specified labeling.
Includes all thrust blocks

Includes air testing and pipe flushing as specified
Includes required protection of existing utilities when crossing.
Includes water and sewer stub ups to building as shown.
Includes all fire hydrants in compliance with City of Pocatello specification.
Includes all valve boxes including installation and adjustments as necessary.
Includes all saw cutting and removal of existing pavement at roadway tie ins.
Include all demolition as specified on the drawings.
Includes all asphalt milling and overlay
Includes all new roadways and sub base as specified
Includes all pavement striping
Includes curb and gutter
Includes trafTic signage
Includes all roadway tie ins
Includes rough grade for rail.
Includes hydroseeding, mulching and fertilizing in areas specified.

§ 4.4.8 To the extent that the Contract Documents are anticipated to require further development, the Guaranteed
Maximum Price includes the co.sts attributable to such further development consistent with the Contract Documents and
reasonably inferable therefrom. Such further development does not include changes in scope, systems, kinds and quality
of materials, finishes, or equipment, all of which, if required, shall be incorporated by Change Order.

§ 4.4.9 The Owner shall authorize preparation of revisions to the Contract Documents that incorporate the agreed-upon
assumptions contained in Section 4.4.7.4. The Owner shall promptly furnish such revised Contract Documents to the
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Contractor. The Contractor shall notify the Owner via the Construction Manager of any inconsistencies between the
agreed-upon assumptions contained in Section 4.4.7.4 and the revised Contract Documents.

§ 4.5 Liquidated damages, if any;
(Insert terms and conditionsfor liquidated damages, ij any, to he assessed in accordance with Section 3.4.)

Any and all actual damages incurred

§ 4.6 Other:
(Insert provisionsfor bonus, cost savings or other incentives, ifany, that might result in a change to the Contract Sum.)

Cost savings to be spilt 50/50 with owner and contractor

ARTICLE 5 PAYMENTS

§ 5.1 Progress Payments
§ 5.1.1 Based upon Applications for Payment submitted to the Construction Manager by the Contractor, and Certificates for
Payment issued by the Construction Manager,, the Owner shall make progress payments on account of the Contract Sum, to
the Contractor, as provided below and elsewhere in the Contract Documents.

§ 5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

application with all required back up by the 25''' of the month projected through through the end of the month

§ 5.1.3 Provided that an Application for Payment is received by the Construction Manager not later than the 25th day of
a month, the Owner shall make payment of the amount certified to the Contractor not later than the 30th day of the
following month. If an Application for Payment is received by the Construction Manager after the application date fixed
above, payment of the amount certified shall be made by the Owner not later than thirty five ( 35 ) days after the
Construction Manager receives the complete, including all required back up,Application for Payment.
(Federal, state or local laws may require payment within a certain period of time.)

(Paragraphs deleted)
§ 5.1.6 Progress Payments Where the Contract Sum Is Based on the Cost of the Work with a Guaranteed
Maximum Price

§ 5.1.6.1 With each Application for Payment, the Contractor shall submit payrolls, petty cash accounts, receipted invoices
or invoices with check vouchers attached, and any other evidence required by the Owner, Construction Manager to
demonstrate that payments already made by the Contractor on account of the Cost of the Work equal or exceed progress
payments already received by the Contractor plus payrolls for the period covered by the present Application for Payment,
less that portion of the progress payments attributable to the Contractor's Fee.

§ 5.1.6.2 Each Application for Payment shall be based on the most recent schedule of values submitted by the Contractor
in accordance with the Contract Documents. The schedule of values shall allocate the entire Guaranteed Maximum Price

among: (1) the various portions of the Work; (2) any contingency for costs that arc included in the Guaranteed Maximum
Price but not otherwise allocated to another line item or included in a Change Order; and (3) the Contractor's Fee.

§ 5.1.6.2.1 The schedule of values shall be prepared in such form, and supported by such data to substantiate its accuracy,
as the Construction Manager may require. This schedule of values shall be used as a basis for reviewing the Contractor's
Applications for Payment.

§ 5.1.6.2.2 The allocation of the Guaranteed Maximum Price under this Section 5.1.6.2 shall not constitute a separate
guaranteed maximum price for the Cost of the Work of each individual line item in the schedule of values.

§ 5.1.6.2.3 When the Contractor allocates costs from a contingency to another line item in the schedule of values, the
Contractor shall submit supporting documentation to the Construction Manager.

.  .. AIA Document A132"-2019. Copyright © 1975.1980.1992.2009. and 2019 by The American Institute of Architects. All rights reserved. The American Institute
of Architects,' "AIA," the AIA Logo, and "AIA Contract Documents' are registered trademarks and may not be used without permission This document was produced
by AIA software at 18:49:30 ET on 08/22/2020 under Order No.6676769418 which expires on 06/23/2021, is not for resale, is licensed for one-time use only, and

/  may only be used in accordance with the AIA Contract Documents' Teims of Service. To report copyright violations, e-mail copyright@aia.org.
User Notes: (1299281203)



§ 5.1.6.3 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser of (I) the percentage
of that portion of the Work which has actually been completed; or (2) the percentage obtained by dividing (a) the expense
that has actually been incurred by the Contractor on account of that portion of the Work and for which the Contractor has
made payment or intends to make payment prior to the next Application for Payment by (b) the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the schedule of values.

§ 5.1.6.4 In accordance with AIA Document A232-2019, and subject to other provisions of the Contract Documents, the
amount of each progress payment shall be computed as follows:

§ 5.1.6.4.1 The amount of each progress payment shall first include:
.1 That portion of the Guaranteed Maximum Price properly allocable to completed Work as determined by

multiplying the percentage of completion of each portion of the Work by the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the most recent schedule of values;

.2 That portion of the Guaranteed Maximum Price properly allocable to materials and equipment delivered
and suitably stored at the site for subsequent incorporation in the completed construction or, if approved in
writing in advance by the Owner, suitably stored off the site at a location agreed upon in writing;

.3 That portion of Construction Change Directives that the Construction Manager determines, in the
Construction Manager's professional judgment, to be reasonably justified; and

.4 The Contractor's Fee, computed upon the Cost of the Work described in the preceding Sections 5.1.6.4.1.1
and 5.1.6.4.1.2 at the rate stated in Section 4.4.2 or, if the Contractor's Fee is stated as a fixed sum in that

Section, an amount that bears the same ratio to that fixed-sum fee as the Cost of the Work included in

Sections 5.1.6.4.1.1 and 5.1.6.4.1.2 bears to a reasonable estimate of the probable Cost of the Work upon
its completion.

§ 5.1.6.4.2 The amount of each progress payment shall then be reduced by:
.1 The aggregate of any amounts previously paid by the Owner;
.2 The amount, if any, for Work that remains uncorrected and for which the Construction Manager has

previously withheld a Certificate for Payment as provided in Article 9 of AIA Document A232-2019;
.3 Any amount for which the Contractor does not intend to pay a Subcontractor or material supplier, unless

the Work has been performed by others the Contractor intends to pay;
.4 For Work performed or defects discovered since the last payment application, any amount for which the

Construction Manager may withhold payment, or nullify a Certificate of Payment in whole or in part, as
provided in Article 9 of AIA Document A232-2019;

.5 The shortfall, if any, indicated by the Contractor in the documentation required by Section 5.1.6.1 to
substantiate prior Applications for Payment, or resulting from errors subsequently discovered by the
Owner's auditors in such documentation; and

.6 Retainage withheld pursuant to Section 5.1.7.

§ 5.1.6.5 The Owner and the Contractor shall agree upon a mutually acceptable procedure for review and approval of
payments to Subcontractors and the percentage of retainage held on Subcontracts, and the Contractor shall execute
subcontracts in accordance with those agreements.

§ 5.1.6.6 In taking action on the Contractor's Applications for Payment, the Construction Manager shall be entitled to rely
on the accuracy and completeness of the information furnished by the Contractor and such action shall not be deemed to
be a representation that (I) the Construction Manager have made a detailed examination, audit, or arithmetic verification
of the documentation submitted in accordance with Section 5.1.6.1 or other supporting data; (2) that the Construction
Manager have made exhaustive or continuous on-site inspections; or (3) that the Construction Manager have made
examinations to ascertain how or for what purposes the Contractor has used amounts previously paid on account of the
Contract. Such examinations, audits, and verifications, if required by the Owner, will be performed by the Owner's
auditors acting in the sole interest of the Owner.

§ 5.1.6.7 Except with the Owner's prior approval, the Contractor shall not make advance payments to suppliers for
materials or equipment which have not been delivered and stored at the site.

§ 5.1.6.8 If final completion of the Work is materially delayed through no fault of the Contractor, then the Owner shall pay
the Contractor any additional amounts in accordance with Article 9 of AIA Document A232-2019.
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§ 5.1.7 Retainage
§ 5.1.7.1 For each progress payment made prior to when the Work of this Contract is substantially complete, the Owner
may withhold the following amount, as retainage, from the payment other\^'ise due:
(Insert a percentage or amount to be withheld as retainage from each Application for Payment. The amount ofretainage

may be limited by governing law.)

10%

(Paragraphs deleted)
§ 5.1.7.3 Except as set forth in this Section 5.1.7.3, when the Work of this Contract is substantially complete, the
Contractor may submit an Application for Payment that includes the retainage withheld from prior Applications for
Payment pursuant to this Section 5.1.7. The Application for Payment submitted when the Work of this Contract is
substantially complete shall not include retainage as follows:
(Insert any other conditionsfor release ofretainage when the Work ofthis Contract is substantially complete, or upon
Substantial Completion ofthe Work ofall Contractors on the Project or portions thereof.)

Final payment shall include final billing and retainage as two separate applications. At the Construction Manager's
discretion for reasons pertaining to in complete work, punch list, final documentation, or any other in completed contract
requirement, may withhold final payment or partial until all outstanding items arc completed.

(Paragraphs deleted)
§ 5.2.2 Final Payment Where the Contract Sum Is Based on the Cost of the Work with or without a Guaranteed
Maximum Price

§ 5.2.2.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to the
Contractor when

.1 the Contractor has fully performed the Contract except for the Contractor's responsibility to correct Work
as provided in Article 12 of AlA Document A232-20I9, and to satisfy other requirement.s, if any, which
extend beyond final payment;

2  the Contractor has submitted a final accounting for the Cost of the Work, pursuant to Exhibit B,
Determination of the Cost of the Work and a final Application for Payment; and

.3 a final Certificate for Payment or Project Certificate for Payment has been issued by the Construction
Manager in accordance with Exhibit B, Determination of the Cost of the Work.

§ 5.2.2.2 The Owner's final payment to the Contractor shall be made no later than 30 days after the issuance of the final
Certificate for Payment or Project Certificate for Payment, or as follows:

§ 5.3 Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below,
or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located.

I  (Paragraphs deleted)
ARTICLE 6 DISPUTE RESOLUTION

§ 6.1 Initial Decision Maker
The Construction Manager will serve as Initial Decision Maker pursuant to Article 15 of AIA Document A232-2019,
unless the parties appoint below another individual, not a party to this Agreement, to serve as Initial Decision Maker.
(Paragraphs deleted)

§ 6.2 Binding Dispute Resolution
For any Claim subject to, but not resolved by, mediation pursuant to Article 15 of AIA Document A232-2019, the method
of binding dispute resolution shall be as follows:
(Check the appropriate bo.x.)

I  [ X ] Arbitration pursuant to Article 15 of AIA Document A232-2019.

I  [ ]
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If the Owner and Contractor do not select a method of binding dispute resolution, or do not subsequently agree in writing
to a binding dispute resolution method other than litigation. Claims will be resolved by litigation in a court of competent
jurisdiction.

ARTICLE 7 TERMINATION OR SUSPENSION

§ 7.1 Where the Contract Sum Is a Stipulated Sum
§ 7.1.1 The Contract may be terminated by the Owner or the Contractor as provided in Article 14 of
AIA Document A232-2019.

§ 7.1.1.1 If the Contract is terminated for the Owner's convenience in accordance with Article 14 of AIA Document
A232-2019, then the Owner shall pay the Contractor a termination fee as follows:
(Insert the amount of, or method for determining, the fee, if any. payable to the Contractor following a termination for the
Owner's convenience.)

§ 7.1.2 The Work may be suspended by the Owner as provided in Article 14 of AIA Document A232-20I9.

§ 7.2 Where the Contract Sum Is Based on the Cost of the Work with or without a Guaranteed Maximum Price
§ 7.2.1 Termination
§ 7.2.1.1 The Contract may be terminated by the Owner or the Contractor as provided in Article ]4ofAIA Document
A232-2019.

§ 7.2.1.2 Termination by the Owner for Cause
§ 7.2.1.2.1 If the Owner terminates the Contract for cause as provided in Article 14 of AIA Document A232-20I9, the
Owner shall then only pay the Contractor an amount as follows:

.1 Take the Cost of the Work incurred by the Contractor to the date of termination;

.2 Add the Contractor's Fee, computed upon the Cost of the Work to the date of termination at the rate stated
in Section 4.3.2 or 4.4.2, as applicable, or, if the Contractor's Fee is stated as a fixed sum in that Section, an
amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of termination

bears to a reasonable estimate of the probable Cost of the Work upon its completion;
.3 Subtract the aggregate of previous payments made by the Owner; and
.4 Subtract the costs and damages incurred, or to be incurred, by the Owner under Article 14 of AIA

Document A232-20I9.

§ 7.2.1.2.2 When the Contract Sum is based on the Cost of the Work with a Guaranteed Maximum Price, if the Owner
terminates the Contract for cause as provided in Article 14 of AIA Document A232-2019, the amount, if any, to be paid to
the Contractor under Article 14 of AIA Document A232-2019 shall not cause the Guaranteed Maximum Price to be

exceeded, nor shall it exceed the amount calculated in Section 7.2.1.2.1.

§ 7.2.1.2.3 The Owner shall also pay the Contractor fair compensation, either by purchase or rental at the election of the
Owner, for any equipment owned by the Contractor that the Owner elects to retain and that is not otherwise included in the
Cost of the Work under Section 7.2.1.2.1.1. To the extent that the Owner elcets to lake legal assignment of subcontracts
and purchase orders (including rental agreements), the Contractor shall, as a condition of receiving the payments referred
to in this Article 7, execute and deliver all such papers and take all such steps, including the legal assignment of such
subcontracts and other contractual rights of the Contractor, as the Owner may require for the purpose of fully vesting in
the Owner the rights and benefits of the Contractor under such subcontracts or purchase orders. All Subcontracts,
purchase orders and rental agreements entered into by the Contractor will contain provisions allowing for assignment to
the Owner as described above.

§ 7.2.1.3 Termination by the Owner for Convenience
If the Owner terminates the Contract for convenience in accordance with Article 14 of AIA Document A232-2019, then
the Owner shall pay the Contractor a termination fee as follows;
(Insert the amount ofor method for determining the fee, if any, payable to the Contractorfollowing a termination for the
Owner's convenience.)
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Progression of the work at the time of termination plus the fee as noted.

§ 7.3 Suspension
The Work may be suspended by the Owner as provided in Article 14 of AIA Document A232-20I9; in such case, the
Contract Sum and Contract Time shall be increased as provided in Article 14 of AIA Document A232-2019, except that
the term "profit" shall be understood to mean the Contractor's Fee as described in Section 4.3.2 or 4.4.2, as applicable, of
this Agreement.

ARTICLE 8 MISCELLANEOUS PROVISIONS

§ 8.1 Where reference is made in this Agreement to a provision of AIA Document A232-20I9 or another Contract Document,
the reference refers to that provision as amended or supplemented by other provisions of the Contract Documents.

§ 8.2 The Owner's representative;
(Name, address, email address, and other information)

Elden Charles

Executive Vice President

6565 N MacArthur Blvd

Suite 225

Dallas, TX 75039

§ 8.3 The Contractor's representative:
(Name, address, email address, and other information)

Nate Springer
Chief Estimator/ Construction Manager
10200 N Batiste

Pocalello, ID 83205

§ 8.4 Neither the Owner's nor the Contractor's representative shall be changed without ten days' prior notice to the other
party.

§ 8.5 Insurance and Bonds
§ 8.5.1 The Owner and the Contractor shall purchase and maintain insurance as set forth in AIA Document A1 32'''M-20 19,
Standard Form of Agreement Between Owner and Contractor, Construction Manager as Adviser Edition, Exhibit A,
Insurance and Bonds, and elsewhere in the Contract Documents.

§ 8.5.2 The Contractor shall provide bonds as set forth in AIA Document A 132''"M-20 19, Exhibit A, and elsewhere in the
Contract Documents.

§ 8.6 Notice in electronic format, pursuant to Article 1 of AIA Document A232-2019, may be given in accordance with
AIA Document E203^"''^-2013, Building Information Modeling and Digital Data Exhibit, if completed, or as otherwise set
forth below:

(Ifother than in accordance with AIA Document E203-20I3, insert requirements for delivering notice in electronic
format such as name, title, and email address of the recipient and whether and how the system will be required to generate
a read receiptfor the transmission.)

§ 8.7 Relationship of the Parties
Where the Contract is based on the Cost of the Work plus the Contractor's Fee, with or without a Guaranteed Maximum
Price, the Contractor accepts the relationship of trust and confidence established by this Agreement and covenants with
the Owner to cooperate with the Construction Manager and exercise the Contractor's skill and judgment in furthering the
interests of the Owner; to furnish efficient business administration and supervision; to furnish at all times an adequate
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supply of workers and malerials; and lo perform the Work in an expeditious and economical manner consistent with the
Owner's interests. The Owner agrees to furnish and approve, in a timely manner, information required by the Contractor
and to make payments lo the Contractor in accordance with the requirements of the Contract Documents.

§ 8.8 Other provisions:

ARTICLE 9 ENUMERATION OF CONTRACT DOCUMENTS

§ 9.1 This Agreement is comprised of the following documents:
.1 AIA Document A132™--2019, Standard Form of Agreement Between Owner and Contractor,

Construction Manager as Adviser Edition
.2 AIA Document A132™-2019, Exhibit A, Insurance and Bonds Exhibit
.3 AIA Document A232™-2019, General Conditions of the Contract for Construction, Construction

Manager as Adviser Edition
,4

(Paragraphs deleted)

.5 Drawings

Number Title Date

Number

SSI 00

SSlOl

55200

55201

55300

55301

WLIOO

WLlOl

WL102

WL200

WL201

WL202

WL203

WL204

WL205

WL300

WL301

WL302

WL303

WL304

WL305

WL306

WL307

Title Date

Title Sheet 4/20/20

Sewer Line Site Plan 4/20/20

Sewer Line Details 4/20/20

Sewer Line Details 4/20/20

Forced Main Plan & 4/20/20

Profile

Force Main and Sewer 4/20/20

Line Plan & Profile

Title Sheet 4/20/20

Water Line Site Plan 4/20/20

Fire Protection Plan 4/20/20

Water Line Details 4/20/20

Water Line Details 4/20/20

Water Line Details 4/20/20

Fire Hydrant Details 4/20/20
1 Inch Water Line Service 4/20/20

Line Details

12 Inch Water Line 4/20/20

Service Line Details

Water Line 1 Plan & 4/20/20

Profile

Water Line I Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 3 Plan & 4/20/20

Init.

t
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Profile

WL308 Water Line 4 Plan & 4/20/20

Profile

RDIOO Title Sheet 4/21/20

RDlOl Demolition Plan 4/21/20

RD102 Roadway Improvements 4/21/20

Site Plan

RDI03 Mill & Overlay Plan 4/21/20

RD200 Grading & Paving Details 4/21/20

RD300 Beechcraft Extension 4/21/20

Plan & Profile

RD30I Beechcraft Extension 4/21/20

Plan & Profile

RD302 Beechcraft Extension 4/21/20

Plan & Profile

RD303 Strret Connection Plan & 4/21/20

Profile

RD400 Intersection Plan 4/21/20

RD401 Intersection Plan 4/21/20

RD402 Warehouse Entrance Plan 4/21/20

RD403 Cul-de-sac Plan 4/21/20

RD500 Pavement Striping & 4/21/20

Signage Plan
EC 100 Erosion Control Plan 4/21/20

EClOl Erosion Control Plan 4/21/20

ClOO Title Sheet 4/21/20

ClOl Improvements Overview 4/21/20

C200 Warehouse Site Plan 4/21/20

C20I Grading & Paving Details 4/21/20

C202 Grading & Paving Notes 4/21/20

€300 Grading Plans 4/21/20

€301 Grading Plans 4/21/20

€302 Grading Plans 4/21/20

€303 Grading Plans 4/21/20

€400 Paving Plans 4/21/20

€401 Paving Plans 4/21/20

€402 Paving Plans 4/21/20

€450 Concrete Jointing Plan 4/21/20

€500 Pavement Striping Plan 4/21/20

EClOO Erosion Control Plan 4/21/20

EClOl Erosion Control Plan 4/21/20

DlOO Ex. Condition Drainage 4/21/20

Plan

DlOl Prop. Condition Drainage 4/21/20

Plan

D102 Bowstring method Calcs 4/21/20

.6 Specifications

Section Title Date Pages

NA

Addenda, if any:

Number

NA

Date Pages

tnit.

I
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Portions of Addenda relating to bidding or proposal requirements are not part of the Contract Documents
unless the bidding or proposal requirements are also enumerated in this Article 9.

.8 Other Exhibits:

(Check all boxes that apply and include appropriate information identifying the exhibit where required.)

(Paragraphs deleted)
(Table deleted)

(Paragraphs deleted).'^ Other documents, if any, listed below;
(List here any additional documents that are intended to form part ofthe Contract Documents. AIA
Document A232-20I9provides that the advertisement or invitation to bid. Instructions to Bidders, sample
forms, the Contractor's bid or proposal, portions of Addenda relating to bidding or proposal
requirements, and other informationfurnished by the Owner in anticipation of receiving bids or proposals,
are not part ofthe Contract Documents unless enumerated in this Agreement. Any such documents should
be listed here only if intended to be part ofthe Contract Documents.)

1. KBCm Group will provide access to a web based collaborative platform "ProCore" wherein all project
transactions will reside and shall be considered part iof the contract documents.
2. Addendum to AIA A232-2019 General Conditions

This Agreement is entered into as of the day and year first written above.

OWNER (Signature)

Eldcn Charles Executive Vice President

(Printed name and title)

CONTRACTOR (Signature)

Nate Stinger Chief Estimator Construction Manager

(Printed name and title)

Init.
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.6

Portions of Addenda relating to bidding or proposal requirements are not part of the Contract Documents
unless the bidding or proposal requirements arc also enumerated in this Article 9.

Other Exhibits:

(Check all boxes that (^pfy and include expropriate informadon identifying the exhibit where r^pdred.)

(Paragraphs deleted)
(Table deleted)

(Paragraphs deleted).^ Other documents, if any, listed below:
(List here any additional documents that are intended to form part ofthe Contract Documents. AlA
Document A232~20J9 provides that the advertisement or invitation to bid, Instructions to Bidders, sample
forms, the Contractor's bid orproposal, portions ofAddenda relating to bidding orproposal
requirements, and other information Jumished by the Owner in anticipation ofreceiving bids orproposals,
are not part of the Contract Docianents unless enumerated in this Agreement. Any such documents should
be listed here only if intended to be part of the Contract Documents.)

1. KBCm Groiq) will provide access to a web based collaborative platform "ProCore" wherein ail project
transactions will reside and shall be considered part iof the contract documents.
2. Addendum to AlA A232-2019 General Conditions

This Agreem

OWNE

Elden Charles Executive Vice President

(Prini^ name and title)

as of the day and year first written above.

CONTRACTOR (Signature^

Nate Stinger Chief Estimator Construction Manager
(Printed nan\e and title)

IntL

/
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Additions and Deietions Report for
AIA^ Document AnZ''-2019

This Additions and Oeletions Report, as defined on page 1 of the assodated document, reproduces below all text the author has added

to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from the original

AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text.

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any part
of the associated AIA document. This Additions and Deletions Report and its associated document were generated simultaneously by
AIA software at 18:49:30 ET on 08/22/2020.

PAGE1

AGREEMENT made as of the 4th dav of June in the year Two Thousand Twenty

Frigitek Industrial Parks Inc.

6565 N MacArthur Blvd

Suite 225

Dalla. Texas 75039

Idaho Materials & Construction- Pocatello A CRH Company

10200 Batiste Rd

Pocatello. ID 83204

Pocatello TIP Work

1950 Airport Rd. Pocatello. ID

TIP improvements to sewer water and streets.

KBCm Group LLC
8901 Tchama Ridge PKWY. Suite 127140

Port Worth. Texas 76177

ASM Engitiecring Consultants

202 East Rhonnda Ave

Andovcr. Kansas 67002

PAGE 2

[  The date of this Agreement.
PAGE 3

September 15th. 2020
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NA NA

X 1 By the following date: September 15'^ 2020

NA NA

[  JStipulotod Sum, in Qccordonco with Soction A2 bolow

Cost of the Work plus the Contractor's Fee, in Qceordance with Section 4.3 below

{—) Cost of-the-Work-plus the Contractor's Fee with a Guaranteed Maximum Price, in accordance with
Section 4.4 below

§-4.2.1 The Contrac-t Sum shall bo——), subject to additions and deductions as provided in the Contract DocumQnic

§ 4.2.2 Altornatos

Item V I iw

§■4.2.2.2 Subjec4 to the conditionsnioted below, the following ultcmates may be accepted-by- the-Owner following
execution-of this Agreement.-Upon oeeeptancc, the Owner shall issuo a Modification to this Agreement

Ham
ttvtti r t tvV

ITwTn I T T VW

§ 4.2.4 Unit prices, if any:
(Idenfijy the iiem-tind state the um^-pnoo, ami iiuantity Hmhatiom. ifany, to-wiiieii flw be upptieahfci)

ttaaa
TTwTTl Units and Limitations

§ 4.3.2 The Contractor's Foch
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§ 4.3.3 The method of adjustment of the Contractor's Fee for changes in the Work:

§ 4.3.4 LimitatioHU, if any, on-a-Subcontractor'H ovorheod and profit for increatieti in the cost of its portion of the Work:

standard rental-rate-paid

§-4;3.6 Unit prices, if any:

Units and Limitations Prioo per Unit ($0.00)

§ 4t3i7 The (sontractor ahalj-prepare and submit to the Conatruction Manager, within 14 days of executing this

Included in the guaranteed Maximum Price (Section 4.4.7.11
PAGE 4

8% (Eight percent)

OH&P shall not exceed 8% of the actual scone of work calculated above the line

§ 4.4.5 Rental rates for Contractor-owned equipment shall not exceed Five percent ( 5_%) of the standard rental rate
paid at the place of the Project.

Item Units and Limitations

NA

Price per Unit fSO.OO)
NA

Mobilization LS

Construction Staking LS
Ex. Pavement Removal (6" Depth SY

As.sumed)

Ex. Curb & Gutter Removal LF

Ex. Tree Removal LS

2" Topsoil Strippine fWastcd On Site^ CY

Excavation CY

Embankment CY

2" Mill and Overlay (Class III. 1/2" ^
Aggregate)
2" Asphalt Surface Course fClass 111. 1/2" SY

Aggregate)

4" Asnhalt Base Course fClass 111. 3/4" SY

S45.515.00

S6.315.00

S4.50

S3.10

Sl.625.00

S4.00

S3.15

S3.00

S13.25

$9.50

$1.00
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Agcre£»ate)

Concrete Vallcv Gutter LF S50.00

Standard 6 Inch Vertical Curb & Gutter LF $21.00

4" Cmshed Ai»c Base (3/4 Inch Minus - CY $95.00

Tvnc 11 (C&G Base)

3-foot Wide Gravel Shoulder (3/4 Inch CY $45.00

Minus - Type I)
6" Crushed Aszizrcuatc Base (3/4 Inch CY $28.00

Minus - Type 1)
8" Crushed Auureaate Base (2 Inch Minus CY $26.00

- Tvoe 2)

12" Crushed Auereuate Base (3/4 Inch CY $28.00

Minus - Type 1)
8 oz. Non-Woven Geotextile Fabric SY $3.50

Pavement Strinine - 4"-widc Double LF $2.00

White Lines

Pavement Strinino - 12"-wide SIod Bars LF $54.00

30" StoD Sign EA $550.00

BMP - Sill Fence LF $4.00

BMP - Inlet Protection EA $235.00

BMP - Check Dams EA $235.00

Seeding ACRE $2,700.00

Mulching ACRE $1,100.00

Fertilizing ACRE $815.00

8" C900 DR-18PVC Pipel LF $33.00

12" C900 DR-18PVC Pioel LF $42.00

20" Steel Casins Pine (0.25" Wain2 LF $425.00

12" Gate Valve EA $2,375.00

l2"x8"Tce EA $2,585.00

12"x6"Tee EA $1,155.00

12" Tee EA $3,165.00

12" Can EA $595.00

12" 45' Bend EA $1,015.00

12" 22.5° Bend EA $975.00

12" 11.25' Bend EA $50.00

12"xl2" Coupler EA $665.00

I2"x8" Coupler EA $885.00

12"x6" Couoler EA $875.00

8" Gale Valve EA $1,535.00

8" Tee EA $1,125.00

8" Cap EA $515.00

8" 45° Bend EA $665.00

8" 22.5° Bend EA $650.00

8"x8" Counler EA $550.00

8"x6" Tee EA $25.00

6" Gate Valve EA $1,065.00

6"x6" Coupler EA $735.00

Fire Hvdrant Assemb!v3 EA $6,500.00

Manhole Connection LS $2,375.00

6" AWWA C900 PVC Pine 1.3 (Force LF $28.00

Main)

GPS Force Main As-Built Survey LS $2,750.00

PAGES

(Locates @ 200' Space Maxl

§ 4.4.7.1 The Contract Sum is guaranteed by the Contractor not to exceed One million, two thousand nine hundred
twenty five dollars and no cents (S 1.022.925.00 ). subject to additions and deductions by Change Order as provided
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in die Contract Documents. This maximum sum is referred to in the Contract Documents as the Guaranteed Maximum

Price. Costs which would cause the Guaranteed Maximum Price to be exceeded shall be paid by the Contractor
without reimbursement by the Owner.

NA NA

Soil shrinkage savings possibility TBD

PAGE 6

Native siltv soil normally

experiences 25-30%

shrinkage, this is included

in the GMP. If this type of
shrinkage is not

encountered a credit wil be

given to the resDectivc

owner.

NA NA

Includes Pocatello Warehouse Roadway Drawings Date 4/21 /2Q20

Includes Pocalello Warehouse Sewer Drawings Dated 4/20/2020
Includes Pocatello Warehouse Waterline Drawing.s Dated 4/20/2020

Includes Gcotechnical report dated 3/15/2020

Includes all testing and inspections in accordance with City standard.

includes SWPPP installation and maintenance while on site.

Includes location of existing utilities to ensure no disruption of existing utilities.

Includes slope stability as required.
Includes all excavation and embankment for rough grade on site plan. Including any import or export of soils required
for suitable soils.

Includes all aggregate base.

Includes all clear and grub

Protect control points / property irons during construction.
Includes specified doweled expansion joints

Includes multiple mobilizations as necessary for a complete and functional scope of work.
Includes all trenching and backfill as specified for all site utilities-
Includes all water line as specified for a complete and functional scope of work.
6" water line specified to be removed, can be abandoned in place.

Includes all pressure sewer lines as specified for a complete and functional scope of work.
Includes pipe casings where specified. Includes jack and boring under tracks at specified locations.
Includes all manhole connections as specified
Includes all connection fees required.

Includes necessary traffic control/ barricades during scope of work.

Includes tracer wire and tracer wire stations including specified labeling.
Includes all thrust blocks

Includes air testing and pipe flushing as specified
Includes required protection of existing utilities when crossing.

Includes water and sewer stub uos to building as shown.

Includes all fire hydrants in compliance with City of Pocatello specification.
Includes all valve boxes including installation and adiustmcnts as necessary.
Includes all saw cutting and removal of existing pavement at roadway tie ins.

Include all demolition as specified on the drawings.

Includes all asphalt milling and overlay
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Includes all new roadways and sub base as specified
Includes all pavement strininti
Includes curb and gutter

Includes traffic sitinaae

Includes all roadway tie ins

Includes rouizh grade for rail-

Includes hvdroseeding. mulching and fertilizing in areas specified.

§ 4.4.9 The Owner shall authorize preparation of revisions to the Contract Documents that incorporate the
agrecd-upon assumptions contained in Section 4.4.7.4. The Owner shall promptly fumish such revised Contract
Documents to the Contractor. The Contractor shall notify the Owner and Architect via the Construction Manager of
any inconsistencies between the agreed-upon assumptions contained in Section 4.4.7.4 and the revised Contract
Documents.

PAGE 7

Any and all actual damages incurred

Cost savings to be spilt 50/50 with owner and contractor

§ 5.1.1 Based upon Applications for Payment submitted to the Construction Manager by the Contractor, and Certificates
for Payment issued by the Construction Manager and Architect. Manager., the Owner shall make progress payments on
account of the Contract Sum. to the Contractor, as provided below and elsewhere in the Contract Documents.

application with all required back up by the 25''' of the month projected through through the end of the month

§ 5.1.3 Provided that an Application for Payment is received by the Construction Manager not later than the 25th day
of a month, the Owner shall make payment of the amount certified to the Contractor not later than the 30th dav of the
following month. If an Application for Payment is received by the Construction Manager after the application date
fixed above, payment of the amount certified shall be made by the Owner not later than thirty five ( 35 ) days after
the Construction Manager receives the Apptication complete, including all required back un.Application for Payment.

data to .substantiate its accuracy, as the Confitruction Manager and Architec-t-may require. This-schedule-ofA'alues-shall
be uiiod as a basis for reviewing the Conlmctor''i Applications for Payment.

§-5.1.4.2 Applications for Payment shall show the porcontago of completion of each portion of the Work os of the end
of the period covered by the ApplicQtion-for Payment.

Construction Manager as Adviser Edition, and &ubjec4 to other provisions of the Contract Documents, the amount of
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t2 That portion of tho Contract Sum properly allocoble to matorials and oquipmont delivered and suitably
stored at the site for subsequent incorporation in the completed coniitructionrorv if-approved in advance

t3 TImt portion of-Gonstruction Change Pirectives-that the Architect detenninesvirt the Architect't

^  The amount, ifony, for Work thot-romains uncorrocted ond for Hvhich the Architect lios previously

i3 Any amount for which the Contractor does not-it>tend to pay a Suhcontnictor or-fflaterial supplier^
unless tho Work has boon pcrformod by others the Contractor intonds to poy:
For Work-performed or defects diseovered since the last payment-application, any amount for-which
the Architect may withhold poymentror nullify o Certificate ofj^yment in whole or in port, as provided

Architect to demonstrate that payments already made by the Contractor-en account of the Cost of the Work equal or

Application for PoymenVtgss that portion of the payments attributable to the Conlructor's Foe.

§ 5i1i5<2 Applications for Payment shall show the Cost-o^the W-ork actually incurred by the Contractor through the

the amount of eoch progress payment shall be computed as follows:

§ 5»1t5i3i1 The amount of eaeh progress payment-shall first include:
A  Tho Cost of the Work as doGoribed in Exhibit B, &otorminalion of the Cost of tho Work;

included in Section 5.1.5.3.1.1 boapj to a reasonable cstimato of the probable Cost of the Work-upon its
completion;

§ 5t1tS>3.2 The amount of coch-pregr-ess payment shall 4hon bo reduced by:

unless the Work has been pert'onned by others-the Contractor intends to pay;
For Work perfoimed-or defects discovered-since the last payment application, any amount for which
the Architect may withhold payment, or nullil^' a Certificate of Payment in whole or in part, as provided
in Article 9 of AIA Document A232 2019-;

Retainuge withheld pursuant to Section 5.1.7.
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review and approval of paymentn to Subcontractorr. and the percentage of retainage held on Subcontracts,'and-the
Controctor shoU execute subcontracts in occordoRoe with-thoso agroomonts.

§ S.ltStS In taking action on the Contractor's Applications for Payment, the Construction MonQgor-ond-Architoct shall

veriflcQtions,->f required by the Owner, will be performed by the Owner's auditors acting in the sole intereat of the
Owner.

§ 5.1.6.6 Except with the Owner's prior opproval.-tho Contractor shall not make advoncc-paymonts to Guppliors for

pay the Contractor any additional amounts in occordanco with Articlo 9 of AIA Document A232 2019.

§ 5.1.6.1 With each Application for Payment, the Contractor shall submit payrolls, petty cash accounts, receipted
invoices or Invoices with check vouchers attached, and any other evidence required by the Owner, Construction
Manager or Architect to demonstrate that payments already made by the Contractor on account of the Cost of the
Work equal or exceed progress payments already received by the Contraetor plus payrolls for the period covered by
the present Application for Payment, less that portion of the progress payments attributable to the Contractor's Fee.

§ 5.1.6.2.1 The schedule of values shall be prepared in such form, and supported by such data to substantiate its
accuracy, as the Construction Manager and Architect may require. This schedule of values shall be used as a basis for
reviewing the Contractor's Applications for Payment.

§ 5.1.6.2.3 When the Contractor allocates costs from a contingency to another line item in the schedule of values, the
Contractor shall submit supporting documentation to the Architect and Construction Manager.
PAGES

.3 That portion of Construction Change Directives that the Architect Construction Manager determines,
in the Architect's Construction Manager's professional judgment, to be reasonably justified; and

.2 The amount, if any, for Work that remains uncorrected and for which the
Manager has previously withheld a Certificate for Payment as provided in Article 9 of AIA Document
A232-2019;

.4 For Work performed or defects discovered since the last payment application, any amount for which
the Architect Construction Manager mav withhold payment, or nullify a Certificate of Payment in
whole or in part, as provided in Article 9 of AIA Document A232-2019;
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§ 5.1.6.6 In taking action on the Contractor's Applications for Payment, the Construction
be entitled to rely on the accuracy and completeness of the infonnation furnished by the Contractor and such action
shall not be deemed to be a representation that (I) the Construction Manager or Architect have made a detailed
examination, audit, or arithmetic verification of the documentation submitted in accordance with Section 5.1.6.1 or
other supporting data; (2) that the Construction Manager or Architect have made exhaustive or continuous on-sile
inspections; or (3) that the Construction Manager or Architect have made examinations to ascertain how or for what
purposes the Contractor has used amounts previously paid on account of the Contract. Such examinations, audits, and
verifications, if required by the Owner, will be pcrfonned by the Owner's auditors acting in the sole interest of the
Owner.

PAGE 9

10%

(Insorl any ilcms not .subject fo the withholding of-ietawago, such m-ganeral condUion}i, insurance, etc.)

§ 5.1J.2 Reduction or limitation of retainoge, if any? shall be ar. follosvs:

Final payment shall include final billing and retainaee as two separate applications. At the Construction Manager's
discretion for reasons pertaining to in complete work, punch list, final documentation, or anv other in completed
contract requirement, mav withhold final payment or partial until all outstanding items are completed.

Contractor when

■A the Contractor has fully perfermod the Contract except for the Controctor's responsibility to correct

which extend beyond final payment; and

§-5i2t1.2 The Owner's final-payment to the Contractor shall bo made no later than 30 days after-the-issuance of the
final Certificate for Payment or Projeot-Certificato for Payment, or as follows:

.3 a fi nal Certificate for Payment or Project Certificate for Payment has been issued by the
Construction Manager in accordance with Exhibit B, Determination of the Cost of the Work.

(Insert rale ofinlcn'sl ugrcvti upon, ifunyA
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-%

Manager will serve as Initial Decision Maker pursuant to Article 15 of AIA Document
A232-2019, unless the parties appoint below another individual, not a party to this Agreement, to serve as Initial
Decision Maker.

other than the Architect.-)

in Arbitration pursuant to Article 15 of AIA Document A232-2019.

[

PAGE 11

Progression of the work at the time of termination nlus the fee as noted.

Elden Charles

Executive Vice President

6565 N MacArthur Blvd

Suite 225

Dallas. TX 75039

Nate Springer

Chief Estimator / Construction Manager
102QQ N Batiste

Pocateilo. ID 83205

Where the Contract is based on the Cost of the Work plus the Contractor's Fee, with or without a Guaranteed
Maximum Price, the Contractor accepts the relationship of trust and confidence established by this Agreement and
covenants with the Owner to cooperate with the Architect Construction Manager and exercise the Contractor's skill
and judgment in furthering the interests of the Owner; to furnish efficient business administration and supervision; to
furnish at all times an adequate supply of workers and materials; and to perform the Work in an expeditious and
economical manner consistent with the Owner's interests. The Owner agrees to furnish and approve, in a timely
manner, information required by the Contractor and to make payments to the Contractor in accordance with the
requirements of the Contract Documents.
PAGE 12
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ihe date ofthe E203 20i3 incorporated into ibis AgreenwitfT^

Number

SSI 00

SSIOl

55200

55201

SS300

SS30I

WLIOO

WLlOl

WLI02

WL200

WL201

WL202

WL203

WL204

WL205

WL300

WL301

WL302

WL303

WL304

WL305

WL306

WL307

WL308

RDIOQ

RD101

RDI02

RD103

RD200

RD300

RD301

RD302

Title Date

Title Sheet 4/20/20

Sewer Line Site Plan 4/20/20

Sewer Line Details 4/20/20

Sewer Line Details 4/20/20

Forced Main Plan & 4/20/20

Profile

Force Main and Sewer 4/20/20

Line Plan & Profile

Title Sheet 4/20/20

Water Line Site Plan 4/20/20

Fire Protection Plan 4/20/20

Water Line Details 4/20/20

Water Line Details 4/20/20

Water Line Details 4/20/20

Fire Hydrant Details 4/20/20

I Inch Water Line Service 4/20/20

Line Details

12 Inch Water Line 4/20/20

Service Line Details

Water Line 1 Plan & 4/20/20

Profile

Water Line I Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 2 Plan & 4/20/20

Profile

Water Line 3 Plan & 4/20/20

Profile

Water Line 4 Plan & 4/20/20

Profile

Title Sheet 4/21/20

Demolition Plan 4/21/20

Roadway Improvements 4/21/20

Site Plan

Mill & Overlay Plan 4/21/20

Grading & Paving Details 4/21/20

Bccchcrafi Extension 4/21/20

Plan & Profile

Bcechcrafl Extension 4/21/20

Plan & Profile

Bccchcrafi Extension 4/21 /20

Additions and Deletions Report for AIA Document A132'" - 2019. Copyright © 1975, 1980, 1992, 2009, and 2019 by The American Institute of Architects. All
rights reserved. The "American Institute of Architects,' "AIA," the AIA Logo, and "AIA Contract Documents" are registered trademarks and may not be used without
permission. This document was produced by AIA software at 18:49:30 ET on 08/22/2020 under Order No,6676769418 which expires on 06/23/2021, is not for
resale, is licensed for one-lime use only, and may only be used in accordance with the AIA Contract Documents'' Terms of Service, To report copyright violations,
e-mail copyrlght@aia,org.
User Notes: (1299281203)
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PAGE 13

Plan & Profile

RD303 Strret Connection Plan & 4/21/20

Profile

RD400 Intersection Plan 4/21/20

RD401 Intereeclion Plan 4/21/20

RD402 Warehouse Entrance Plan 4/21./20

RD403 €ul-de-sac Plan 4/21/20

RD500 Pavement Strioinu & 4/21/20

SiGnaue Plan

EC 100 Erosion Control Plan 4/21/20

EClOl Erosion Conlrol Plan 4/21/20

€100 Title Sheet 4/21/20

ClOl Improvements Over\'iew 4/21/20

€200 Warehouse Site Plan 4/21/20

€201 Ciradinp, A Pavine Details 4/21/20

€202 Gradins?, & Pavine Notes 4/21/20

€300 Gradinc, Plans 4/21/20

€301 Gradinu Plans 4/21/20

€302 Gradini^ Plans 4/21/20

€303 Gradini^ Plans 4/21/20

€400 PavinR Plans 4/21/20

€401 Paving Plans 4/21/20

€402 Paving Plans 4/21/20

€450 Concrete Jointinu Plan 4/21/20

€500 Pavement Stripinc Plan 4/21/20

EClOO Erosion Control Plan 4/21/20

EClOl Erosion Conlrol Plan 4/21/20

DlOO Ex. Condition Drainase 4/21/20

Plan

DlOl Prop. Condition Drainace 4/21/20

Plan

D102 Bowstring method Calcs 4/21/20

PAGE 14

NA

NA

{—] AlA Document A132TM 2019, Exhibit B, Determination of the Cost of the Woric

{—] AIA Document E2-35™ 2019, Sustainable Projects Exhibit, Construction Manager os
Adviser Edition, dated qg indicated bolow:
(Insert (he date ofthe E235-2019 incorporated into this Agrccmcm.)

{—] T-he Sustainability Plan:

TifU
I I^IU I UMw41

{—] Supplomontary ond other Conditions of the Contract:

Additions and Deletions Report for AIA Document A132"- 2019. Copyright © 1975.1980, 1992, 2009, and 2019 by The American InstHute of Architects. All
rights reserved. The "American Institute of Architects," ' AIA,' the AIA Logo, and "AIA Contract Documents" are registered trademarks and may not be used without
permission. This document was produced by AIA software at 18:49:30 ET on 08/22/2020 under Order No.6676789418 which expires on 06/23/2021, is not for
resale, is licensed for one-time use only, and may only be used in accordance with Uie AIA Contract Documents"^ Terms of Service. To report copyright violations,
e-mail copyright@aia,org.
User Notes: (1299281203)
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.9 Other documents, if any, listed below:

I. KBCm Group will provide access to a web based coilaborative platform "ProCorc" wherein all
project transactions will reside and shall be considered part lof the contract documents.
2. Addendum to AIA A232-20I9 General Conditions

Elden Charles Executive Vice President Nate Stinger Chief Estimator Construction Manager

Additions and Deletions Report for AIA Document A132" - 2019. Copyrighl © 1975.1980.1992, 2009. and 2019 by The American Institute of Architects. All
rights reserved. The "American Institute of Architects." "AIA," the AIA Logo, and "AIA Contract Documents' are registered trademarks and may not be used without 4 o
permission. This document was produced by AIA software at 18:49:30 ET on 08/22/2020 under Order No.6678769418 which expires on 06/23/2021. is not for
resale, is licensed for one-time use only, and may only be used in accordance with the AIA Contract Documents'- Terms of Service. To report copyright violations,
e-mail copyrighl@ala.org.
User Notes: (1299281203)



Certification of Document's Authenticity
AIA® Document - 2003

I, Vista Sand, hereby certify, to the best of my knowledge, information and belief, that I created the attached final
document simultaneously with its associated Additions and Deletions Report and this certification at 18:49:30 ET on
08/22/2020 under Order No. 6676769418 from AIA Contract Documents sofhvare and that in preparing the attached
final document I made no changes to the original text of AIA* Document A132''^"-2019, Standard Form of
Agreement Between Owner and Contractor, Construction Manager as Adviser Edition, as published by the AIA in its
software, other than those additions and deletions shown in the associated Additions and Deletions Report.

(Signed)

(Title)

(Dated)

AIA Document D401™ - 2003. Copyrighl © 1992 and 2003 by The American Institute of Architects. Ali rights reserved. The "American institute of Architects,"
"AiA." the AiA Logo, and "AIA Contract Documents" are registered trademarks and may not be used v/ithout permission. This document was produced by AIA
software at 18:49:30 ET on 08f22/2020 under Order No.6676769418 which expires on 06/23/2021, is not for resale, is licensed for one-time use only, and may only
be used in accordance with the AiA Contract Documents'' Terms of Service. To report copyrighl violations, e-maii copyright@aia.org.
User Notes: (1299281203)



ADDENDUM TO AIA A232-2019 GENERAL CQNDITtONS & A132-2019 STANDARD FORM OF AGREEMENT BETWEEN

FRIGITEK INDUSTRIAL PARKS, INC. ("Owner")
AND

KBCM GROUP, LLC ("Construction Manager")
AND

STAKER & PARSON CO.. d/b/a IDAHO MATERIALS & CONSTRUCTION, a CRM Owner ("Contractor")
DATED , 2020 (collectively, the "Contract")

In consideration ofthefoilowing mutual covenants, and notwithstanding any term or condition of the Agreement to the
contrary, Owner, Construction Manager, and Contractor hereby agree to modify and amend the above-referenced Contract as
follows:

1. Contractor does not agree to assume any obligation that does not arise from the Contractor's work on the Project
unless the Contractor agrees to assume a specific obligation, in wilting.
2. Contractor shall have no obligation to perform In increments quantities or portions of the work that Contractor plans to
perform in a single operation or a single mobilization; nor shall Contractor have any obligation to perfonn work in a different
sequence than planned by Contractor.
3. Contractor shall release, indemnify, defend, and save Owner, Construction Manager, and any other required parties,
harmless for claims, demands, suits, judgments, penalties, tines, damages, interest, litigation, liabilities, losses, costs,
attorney's fees, and expenses that result from, arise out of. or are caused by, and only to the extent of. Contractor's wrongful
or negligent acts or omissions on the Project. For the purpose of clarity. Contractor's defense and indemnity obligations apply
only to the extent of Contractor's negligent acts or omissions and do not include the indemnified parties' proportional negligence,
wrongful conduct, or liability.
4. Insurance procured by Contractor shall name Owner and the other persons or entities required by the Agreement as
additional insureds using ISO Endorsements CG 20 10 04 13 and CG 20 37 04 13, but defend and indemnify the same only to
the extent that claims and liabilities covered by such insurance arise from Contractor's negligent or wrongful acts or omissions.
5. Contractor shall have no responsibility for or duty in connection with any subsurface or other site condition not
ascertalnable through visual inspection, nor shall Contractor be responsfole for any work performed by othe^.
6. Contractor waives no legal rights, including, without limitation, lien rights, rights to any bond(s), or rights to claim
interest or other earnings, among ofoer rights to payments or eamings, but shall solely provide lien waivers to the extent
Contractor receives payment from Owner. Final payment to Contractor only serves as Contractor waiver of payment related
claims.

7. Contractor shall be liable for only those liquidated or delay damages directly caused by Contractor's wrongful or
negligent acts or omissions. Contractor's liability for liquidated damages shall be proportional to its acts or omissions.
8. Owner shall have forty-eight (48) hours in which to inspect the Materials (the "Inspection"). Thereafter, Owner shall
be deemed to have accepted the materials/goods provided by Contractor ("Materials"), unless Contractor receives written
notification from Owner within seventy-two (72) hours of Owneris rejection of some or all of the Materials. Contractor agrees
to provide Owner with conforming Materials to replace any Materials rejected by Owner.
9. Contractor shall provide goods or materials which comply with foe Project plans and specifications and makes no
warranty whether the same are fit for any particular purpose.
10. In the event of (a) any breach or defeult by Contractor, (b) any claim against Contractor, or (c) any defects covered by
warranty, Contractor will be given reasonable notice and reasonable time to remedy, r^olve, or cure any and all such breaches,
defaults, claims, or defects.
11. Contractor shall not release possession of its equipment or materials, unless same has already been paid for by
Owner.

12. Contractor's quote, dated , 2020. is Incorporated herein.

This Addendum is incorporated into the Agreement and controls over any inconsistent provisions in the same.

AGREED this 23rd day of September 2020.

FRIGITEK INDU$TRIAkrPARKS, INC. STAKER & PARSON CO., d/bfa IDAHO
MATERIALS & CONSTRUCTION, a CRH
Owner

By;

Name:

Tide:

By:
Name:

Title: ^Executive_Vicfi_Etesidfint
Iden Charles

KBCM GROUP, LLC

By:
Name:

rttle:

CRH\175494.1 -I-
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Frigitek Industrie! Parks
6565 N Macarthur Blvd, Suite 225
Dallas. TX 75039
Phone:(469)325-1616

CCO #005

Project: 2020-102 - TIP Improvements

1950 Airport Way
Pocatelto, Idaho 83204

Subcontract Change Order #005: Tensar Geogrid for Beechcraft Avenue
Extension

CONTRACT COMPANY: Idaho Materials & Construction

10200 N Batiste Road

Pocatello, Idaho 83205

CONTRACT FOR: SC-2020-102-002:Earthwork, Ullllltes, and Road
Improvements

DATE CREATED: 9/24/2020

CONTRACT STATUS:

REQUEST RECEIVED

FROM:

Approved

Nate Stinger

DESIGNATED REVIEWER: Ken Blankenfeld (KBCm Group, LLC)

CREATED BY:

REVISION:

LOCATION

REVIEWED BY;

Skyler Blankenfeld (KBCm Group, LLC)

DUE DATE: 09/24/2020 REVIEW DATE: 09/24/2020

INVOICED DATE: PAID DATE:

REFERENCE; CHANGE REASON: Existing Conditions

PAID IN FULL: No EXECUTED: No

ACCOUNTING METHOD; Amount Based SCHEDULE IMPACT: Odays

FIELD CHANGE: No TOTAL AMOUNT. $ 14,195.00

DESCRIPTION:

In response to concern over naUve soil subbase at the Beechcraft Avenue extension, this change includes subgrade fabric and Tensar geogrW to
stabilize the soli as outlined and agreed to In RF110 (attached). Cost Is not to exceed 14,195.

ATTACHMENTS: ^
2020-102-TIF Improvements-RFIIO-Subbase at Beechcrafl Avenue Exten.odf

CHANGE ORDER LINE ITEMS;

CCO #006

» SubJob Cost Codo Descrtptlen lype Amount

1 1. STREETS
32-321116.16-AggregBle Subboso

Courses
Suborado fabric and Tensor googrid TIFFurxl i 14,165.00

subtotal: <14,165.00

Grand Total: <14,165.00

The original (Contract Sum)

Net change by previously authorized Change Orders

The contract sum prior lo this Change Order was

The contract sum wtii be increased by this Change Order in the amount of

The new contract sum including this Change Order will be

The contract time will not be changed by this Change Order by 0 days.

$ 1,022,925.00

$95,122.00

$ 1,118,047.00

$ 14,195.00

$1,132,242.00

Frtgltek Industrial Parks
8585 N Macarthur Blvd, Suite 225
Dallas, TX 75039

ilGNArURE DATE

Idaho Materials & Construction
10200 N Batiste Road
Pocatello, Idaho 83205

SIGNATURE DATE

Frigitek Industrial Parks page 1 of 1 Printed On: 9/24/2020 12:33 PM
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Frigltek Industrlsl Parks
6565 N Macarthur Blvd. Suite 225
Dallas. 7X75039
Phone: (469) 325-1616

CCO #006

Project: 2020-102 - TIP Improvements
1950 Airport W^y

PocBtBllo, Idaho 83204

Subcontract Change Order #006: Fortress Street Asphaltic Layer and
Radius Add

CONTRACT COMPANY: Idaho Materials & Construction

10200 N Batiste Road

Pocateilo, Idaho 83205

CONTRACT FOR: SC-2020-102-002:Earthwork, Utilities, and Road

Improvements

DATE CREATED: 9/24/2020 CREATED BY: SKyler Blankenfeld (KBCm Group, LLC)

CONTRACT STATUS: Approved REVISION: 0

REQUEST RECEIVED

FROM:

Nate Stinger LOCATION

DESIGNATED REVIEWER: Ken Blankenfeld (KBCm Group, LLC) REVIEWED BY:

DUE DATE: 09/24/2020 REVIEW DATE: 09/24/2020

INVOICED DATE: PAID DATE:

REFERENCE: CHANGE REASON: Added Scope

PAID IN FULL: No EXECUTED: No

ACCOUNTING METHOD: Amount Based SCHEDULE IMPACT Odays

FIELD CHANGE: No TOTAL AMOUNT $ 25,631.00

DESCRIPTION:
In response to concern over base layer exposed after asphalt mBIing, this change will Include a 1° asphaltic overlay In addition to an added radius at the
comer of Beechcrafl and Fortress. Radius change will Include excavation, subbase, and asphalt placement as noted and agreed to In RF111
(attached),

ATTACHMENTS: ' ~
2020-102-TIF Improvements-RFIIi-Beechcrafl n.odf NS RFI11 Quote.Ddf

CHANGE ORDER LINE ITEMS;

CCO #006

0 SubJob Coat Cod* DeserlpUon Typo Amount

1 1. STREETS 31-31 2316 - Excavation Radius oxcavaoUon TIFFisid $1,05026

2 1. STREETS 32-321120 - Asphatte Base Courses Radius subteso end road base TIP Fund S 3,870.00

3 1. STREETS 32-321218- Asphalt Pevlng Radius esphallic pavement TlFFund 11,836.75

4 1. STREETS 32-321216 - Asphalt Paving AsphcH paving TlFFutXl } 18.876.00

Subtotal! S25.631.00

Grand Totol: S26,631X0

Net change by previously authorized Change Orders

The contract sum prior to this Change Order was

The contract sum will be Increased by this Change Order In the amount of

The new contract sum Including this Change Order will be

The contract time will not be changed by this Change Order by 0 days.

$ 1,022,925.00

$ 109,317.00

$ 1,132,242.00

$25,631.00

$ 1,157,873.00

KBCm Group page 1 of 2 Printed On: 0/24/2020 12:48 PM
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CCO #006

FrlgKek Industrial Parks
6565 N Macarttiur Blvd. Suite 225
Dallas, TX 75039

Idaho Materials & Construction
10200 N Batiste Road
Pocatetio, Idaho 83205

SIGNATURE DATE SIGNATURE DATE

Frigltek Industrial Parks page 2 of2 Printed On: 9/24/2020 12:48 PM
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Frigltak Industrial Parks

6585 N MacArthur Blvd. SuKe 225

Dallas. TX 75039

Phone: (469) 325-1616

CCO #007

Project: 2020-102 - TIP Improvemenls

1650 Airport W^y

PocaieDo. Idaho 63204

Subcontract Change Order #007: Truck Route Signage and Concrete
Barrier

CONTRACT COMPANY: Idaho Materials 6i Construction

10200 N Batiste Road

Pocatello, Idaho 83205

CONTRACT FOR: SC-2020-102-002.'Earthwork, Utilities, and Road

Improvements

DATE CREATED; 10/30/2020 CREATED BY: Skyler Blankenfeld (KBCm Group, LLC)

CONTRACT STATUS: Approved REVISION: 0

REQUEST RECEIVED

FROM:

Nate Stinger LOCATION

DESIGNATED REVIEWER: Ken Blankenfeld (KBCm Group, LLC) REVIEWED BY:

DUE DATE: REVIEW DATE: 11/02/2020

INVOICED DATE: PAID DATE:

REFERENCE: CHANGE REASON:

PAID IN FULL* No EXECUTED: No

ACCOUNTING METHOD: Amount Based SCHEDULE IMPACT 0 days

FIELD CHANGE: No TOTAL AMOUNT $ 22,950.00

DESCRIPTION:
Change Includes truck route signage and concrete barriers provided by Idaho Materials:

•  truck route signage as specified in RFI #14, and to be provided and Installed along designated route.
• concrete barriers prodded and placed as specified in RFI #14.

ATTACHMENTS:

IMCFrioltek StanaaeStriDe Estlmate.pdf 2020-102-TIF lmDrovements-14-TnickRoLite.2Q2Q-10.30.Ddf TIP RFI #14 .edf

CHANGE ORDER UNE ITEMS:

CCO #007

u SubJob Cost Code Dftsorlptlon Type Amount

1 1. STREETS 10-1014 63-Tranic8ignaca SIgnago TtFFund $12,509.00

2 1. STREETS 10-1014 63-TraflioSionasc Concrete berrjef and Install TlFFund $ 10,381.00

SuMotal: $22.ssaoo

Grand Total: $22,B5a00

The original (Contract Sum)

Net change by previously authorized Change Orders

The oontract sum prior to this Change Order was

The contract sum will be Increased by this Change Order in the amount of

The new contract sum Including this Change Order will be

The contract lime will not be changed by this Change Order by 0 deys.

$ 1.022.925.00

$134,946.00

$ 1,157.673.00

$ 22,950.00

$ 1.160.823.00

Frigltek Industrial Parks page 1 of2 Printed On: 11/2C020 10:36 AM
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CCO #007

Frigltek Industrial Parks
6565 N MacArthur Bfvd, Suite 225
Dallas, TX 76039

Idaho Materials & Construction

10200 N Batiste Road
Pocatello, Idaho 63205

sTgnature DATE SIGNATURE DATE

Frigltek Industrial Parks page 2 of 2 Printed On: 11/2/2020 10:38 AM



RFI Attached for Reference

1. M ,3) U 8 T . R I A L PARKS

FriglleK Industrial PerKs

6S6S N MacArthur Blvd. Suite 225

Dallas, TX 75039

Phone: (469) 325-1816

Project: 2020-102 - TIP Improvements

1050 Airport Way

Pocatello, Idaho 83204

Truck Route

DATE INITIATED:

LOCATION:

PROJECT STAGE:

SUB JOB:

COST IMPACT:

Skyler BlankenfcId (KBCm Group, LLC)
Megan McPailand (KBCm Group, LLC)
Ken Blankenfeld (KBCm Group, LLC)

09/30/2Q20

Course of Conslruction

STATUS:

DUE DATE:

COST CODE:

SCHEDULE IMPACT:

SPEC SECTION:

REFERENCE:

Megan McFerland (KBCm Group, LLC)
Dallas- Fort Worth,

Open

10/07/2020

DRAWING NUMBER:

LINKED DRAWINGS:

RECEIVED FROM:

COPIES TO:

Ken Blankenfeld (KBCm Group, LLC), Alan Evans (Pocatello Regional Airport), Jake Ferroll (ASM Engineering Consultants], Meril Quayle (City
of Pocatello), Nate Stinger (Idaho Materials & Construction), Scott Thomson (KBCm Group, LLC), Ben Wood (Idaho Materials & Construction)

Question from Megan WIcFarland (KBCm Group, LLC) at 09:37 AM on 09/30/2020

/Vi official (aick route may be needed to limit future truck tmRIc from entering the terminal. This could be established wilh signage and possibly some
additional curb.

Official Response: Ken Blankenfeld (KBCm Group, LLC) responded on Friday. October 30th, 2020 at 1:31PM CDT
KBCm will process Ihe COR (or Idaho Materials

Attachments:

Official Response: Merill Quayle (City of Pocatello) responded on Friday, October 30th, 2020 ei 1:17PM CDT
The Information dealing with the signs look correct. The over all cost of $22, 950 for the materials and placement of signs and concrete blocks also
look acceptable for the change order. Correction for the concrete barriers and Installation of signs Is $10,381.00 witch Is Included In the total. The price
is acceptable to Ihe City upon my review.

Official Response: Meoan McFariand (KBCm Group, LLC) responded on Atonday, October 26th, 2020 at 12:28PM CDT
Prldrrg from Idaho Materials for Signage and Concrete Barriers (See atlachements)

Concrete Barriers and installation of signage $10,3381.00
Signage $12,569.00

Total: $$22,950.00

Merril to Approve for KBCm Group to open a Change order and gel sfgnage ordered.
Attachments:

Official Response: Morrll Quayle (City of PocHtcllo) responded on Thursday, October 8th, 2020 at 9:21 AM CDT

Per our discussion there will be 8-speed limit signs at 20MPH using the R2-1 (24x30-lr>ch).

Official Response: Merril Quayle (City of Pocatello) responded on Friday, October 2nd, 2020 at 4:41PM CDT

As further dlsiXJ&sed in the 9.30.2020 meeting frie signs will be on diamond grade 3M sheeting v^th vandal coating. There will be 6-stop signs 7 if
Frfgltek would like one exiling their entrance. Stop signs will be 30-Inch In size (R1-1). There will be placed the concrete blocks <2x2x3-feet) at 25-foot
Increments along both sides of the Fortress ar>d Beachcraft (truck route). There may need to be lighter increments In designated areas If there
becomes an Issue vtrfth trucks exiting the roadway onio private property. 8-no parking (symbol) R8-3 24x24-lnoh. 2 while and blue wayTinding business
indicator signs, possble 3 Is Frigllekj wants on at their entrance slating Frlgilek vi^th a direction arrow. 1-Truck Route use Fortress Street R14-1

Frlgliek Industrial Parks Printed On: 11/02/2020 10;38AM



RFI #14

I  U S T. R I A P. A R S

(18x14) green and while. 1 Taick Route 1-86 vs^th arrow (24x18) green and white. 2-lnJCk route R14-1 (24x18) black and White witfi arrow. 2 No Trucks
RS-2 (24x24). 1 Airport Terminal with arrow 24x24 green and white. I am still wortdng on (he speed limit to be 20 or 25 MPH.

Official Response: Menan McFarland (KBCm Group, LLC) r^sponde<ion Wednesday. September 30th, 2020 el 9:38AM CD7
Discussions In TIF Weekly meetfng 9/23/2020 resulted In the desire to Keep the trucks from entering the terminal as well as parking or entering
unauthorized areas. Merrll, Allen and Ken will drive (he area and discuss truck route optiorrs and present them at the next meeting.

Attachments:

All Replies;

Response from Ken Blankenfeld {KBCm Group, LLC) at 01:3l PM on 10/30/2020

KBCm wnll process Iho COR for Idaho Malerials

Response from Merrll Quayle {City of Pocatello) at 01:17 PM on 10/30/2020

The Infortriation deaflng with the signs look correct. The over all cost of $22, 950 for the materials and placement of signs and concrete blocks also look
acceptable for the change order. Correction for the concrete barriers and inslaliation of signs Is $10,381.00 witch Is Included in the total. The price Is
acceptable to the City upon my review.

Response from Megan McFarland (KBCm Group, LLC) at 12:28 PM on 10/26/2020

Pricing from Idaho Materials for Signage and Concrete Barriers (See attachements)

Concrete Barriers and Installation of signage $10,3381.00
SIgnago $12,569.00

Total; $$22,950.00

Merrll to Approve for KBCm Group to open a Change order and get signage ordered.

Attachments;

Response from Merrll Quayle (City of Pocatello) at 09:21 Afl/I oh 10/08/2020

Per our discussion there will be 8-speod limit signs at 20MPH using the R2-1 (24x30-lnch).

Response from Merrll Quayle (City of Pccatollo} at 04:41 PM on 10/02/2020

As ̂irlher discussed in the 9.30.2020 rrveetlng the signs will be on diamond grade 3M sheeting vrith vandal coating. There will be 6-stop signs 7 If
Frlgilek would like one exiling their entrance. Slop signs will be 30-inch In size (Rl-I). There will be placed the concrete blocks (2x2x3-fe€t) at 25-foot
increments along both sides of the Fortress and Beachcraft (injck route). There may need to be lighter Increments in designated areas tf there
becomes an Issue with trucks exiling ̂ c roadway onto private property. 8-no parking (symbol) R8-3 24x24-lnch. 2 white and blue wayfinding business
indicator signs, posstole 3 Is Frigltek/wants on at (heir entrance stating Frigltek wl&i a direction arrow. 1-Tnjck Route use Fortress Street R14-1 (18x14)
green and white. 1 Truck Route 1-86 with arrow (24x18) green and while. 2-truck route R14-1 (24x18) bla<* and White witti arrow. 2 No TAJcks R5-2
(24x24). 1 Airport Terminal vMth arrow 24x24 green ar>d white, I am still working on the speed limit to be 20 or 25 MPH.

Frigltek Industrial Parks Printed On; 11/02/2020 10:38 AM
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Response from Megan McFarland (KBCm Group, LLC) at 09:38 AM on 09/30/2020 ^

RFI #14

Discussions in TIF Weekly meetirtg 9/23/2020 rosulted in the desire to keep (he trucks from entering the terminai as weli as parking or entering
unauthorized areas. Merrll, Aiien and Ken wlil drive the area and discuss truck route options and present them at the next meeting.
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KESLER RUST
Douglas E. Griffith
Attorney at Law
dgrif71tlr@keslemist.com law OFF I CE S • EST . 1 980

March 4,2021

VIA U.S. MAIL & EMAIL:

FRIGITEK INDUSTRIAL PARKS, INC.
6565 N. MacArthur Blvd., Suite 225
Dallas, TX 75039

Attn: KEN BROWN

Re: Unpaid Balance Due Idaho Materials & Construction - Pocatello;
Pocatello TIF Work Project;
TIF Improvements to Sewer, Water and Streets;

Dear Mr. Brown:

This office represents Staker Parson Materials & Construction, doing business as Idaho
Materials & Construction - Pocatello ("IMC"). On or about June 4,2020, IMC, as the general
contractor, entered into a contract with Frigitek Industrial Parks, Inc. ("Frigitek"), as the owner,
for a project known as Pocatello TIF Work, TIF Improvements to Sewer, Water and Streets (**the
Project"). ^

Pursuant to the contract, the Project was managed by KBCm Group, LLC, ("KBCm"),
the construction manager who represented and acted on behalf of Frigitek on the Project.
Ac^rding to the contract, KBCm would review and approve all pay applications submitted by
IMC for payment. In the Article 5 Payments section, the contract states that Frigitek is obligated
to pay Staker Parson progress payments for each approved pay application by the 30"' day of the
month following the approval of the pay application by KBCm.

IMC has now completed all of its contracted work on the Project and such work has been
approved^d accepted by Pocatello City, whose road, water, and sewer systems received the
benefit ofmC's work on the Project. In addition to completing all of the work required by the
^ntract, IMC also completed work required by six change orders. Four of the change orders
have been approved by KBCm and signed by Frigitek. Two of the change orders were approved
by KBCni, the work completed by IMC, the costs for such change orders fully accounted and
accepted by KBCm. However, these change orders. Change Order No. 5 and Change Order No.
6 are still pending signatures from Frigitek.

tooc submitted four pay applications for payment. Pay Application No. 1 forapproved by KBCm on September 2.2020. Pay Application No. 2 for

f  approved by KBCm on January 5, 2021. Pay Application No. 3 forIbooO,172.00 was approved by KBCm on February 16,2021.

MCINTYRE BUILDING • 68 SOUTH MAIN STREET,STE 200 • SALT LAKE CITY. UTAH 84101
TELEPHONE: 801 .532 .8000 • TELEFAX: 801 .531 .7965

www.keslerrust.com



FRIGITEK INDUSTRIAL PARKS, INC.
March 4,2021
Page 2

A  T • submitted pay applications, Frigitek has only paid to date $64,200.00 of PayApplication No. 1. Currently, Frigitek is in default of the contract with IMC in the nrincinal

rr I is also eJtSo sS^est
inc^e^ fnM P®' W^ho law, and IMC attorney fees
toXtS Tt^Sfi U® T®' interest
Hpftnif r T $1,500.00. Consequently, the total past duedefault balMce due and owing IMC is $464,101.86. In addition, Frigitek will owe IMC the
balance of Pay Application No. 3, wliich is $560,172.00, on March 30,2021.

cooperative in working with Frigitek and KBCm on this matter.
However, IMC is no longer willing to cany the delinquent balance on this contract. Therefore
you are hereby required to contact the undersigned within seven (7) days of the date of this letter
to make ̂ mgements to pay off the past due balance of $464,101.86 in full. In addition IMC
exacts that Pay Application No. 3 for $560,172.00 to be paid in full on or before March 30,

fi.il f f ''® understood that this letter constitutes a demand for payment. If you
S nsto^ Srf- ®^®'®"®®'' P®®* ''®"«"ded!IMChas mshucted this office to insUtute litigation against Frigitek, based on the executed contact

A?uhn'-I^ V T'' ® "''® ®" ®®^'°" Poc®*®"® City and/or Portneuf DevelopmentAuthority, which parties received the benefit of IMC's work on the Airport Road.

If IMC IS required to institute litigation in order to collect on this contract, it will also
puiMe Its claims agamst Fngitek for its accrued interest at the statutoiy rate of 12% per annum
!iv!, H °''?i, ®"°™®y ̂®®®' 'n accordance with the terms and conditions of the contract FrigitekSigned. These costs, fees, and interest charges may be substantial.

th.. ''®'°'^® ®®®ount as quickly as possible and avoidthe additional expense of litigation. Please govern yourself accordingly.

Sincerely,

KESLER&RUST

cc: Pocatello City
Poitneuf Development Authority
Idaho Materials & Constriction - Pocatello

Douglas E.
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KESLER RUST
Douglas E. Griffith
Attorney at Law
dgriflHth@keslemist.coin law off i ces • est . i 980

March 29,2021

VIA U»S. MAIL &. EMAIL: Ken Brown <kb@lionchase.com>

FRIGITEK INDUSmiAL PARKS, INC.
6565 N. MacArthur Blvd., Suite 225
Dallas, TX 75039

Attn: KEN BROWN

KBCM GROUP, LLC
c/o kblankenfeldCgjkbcmurouu.com

Attn: KEN BLANKENFELD

Re: Unpaid Balance Due Idaho Materials & Construction - Pocatello;
Pocatello TIF Work Project;
TIF Improvements to Sewer, Water and Streets;

Dear Mr. Brown and Mr. Blankenfeld:

This office represents Staker Pai'son Materials & Construction, doing business as Idaho
Materials & Constiiiction - Pocatello ("IMC"). On Maich 4, 2021,1 sent to Mr. Brown, as the
representative of Frigitek Industrial Parks, Inc. ("Frigitek"), a demand letter. In said letter, I
identified the actions of Frigitek which amounted to Frigitek's default of its contract with Staker
Parson on the project known as Pocatello TIF Work, TIF Improvements to Sewer, Water and
Streets ("the Project").

In response to said demand letter, Frigitek, through its agent and manager on the Project,
KBCm Group, LLC, ("KBCm"), notified IMC that IMC would immediately receive the balance
of the payment due and owing for Pay Application No. 1. At tlie same time, KBCm also stated
^d represented to IMC that IMC would receive the past due payment for Pay Application No. 2
imrnediately following IMC signing and sending in the Unconditional Lien Waiver for the
receipt of the $ 161,613.00 payment.

IMC received the payment of $161,613.00 on 3/17/21. Upon such receipt, IMC signed
and returned to KBCm the Unconditional Lien Waiver on 3/19/21. A copy of said Waiver and
the email sending it to KBCm are enclosed herewith. In spite of the representation that payment
of Pay Application No. 2 would be immediately sent following receipt of the Waiver, IMC has
not received said payment as of the date of this letter. Pay Application No. 2 for $292,256.00
was approved by KBCm on Januaiy 5,2021 and payment by Frigitek to IMC was due and owing
on February 5,2021, as per the subcontract between the parties.

MCINTYRE BUILDING • 68 SOUTH MAIN STREET,STE 200 • SALT LAKE CITY. UTAH 86101
TELEPHONE: 801 .532 .8000 • TELEFAX: 801 .531 .7965

www.keslerrust.com



FRIGITEK INDUSTRIAL PARKS, INC.
KBCM GROUP, LLC
March 29,2021
Page 2

The frustration IMC is having, in connection with Frigitek's failure to pay IMC for its
Pay Application No. 2, is that Frigitek in fact received payment from the Pocatello Development
AuAority ("PDA") for IMC's Pay Application No. 2 with a check dated March 2,2021.
Evidence indicates that Frigitek depoited this check into its account at JP Morgan Chase Banlc on
March 4,2021. A copy of the front and back of the check from PDA is enclosed herewith.

It is also our understanding that Frigitek's conti-act with PDA only allows Frigitek to
receive a reimbursement from PDA for monies Frigitek has paid for the construction work and
materials required on the Project. Consequently, for Frigitek to receive monies from PDA for
IMC*s Pay Application No. 2, Frigitek would first have to represent to PDA that Frigitek had
already paid IMC for Pay Application No. 2 and thus was seeking to be reimbursed for such
monies paid out by Frigitek. IMC knows without question that Frigitek has never paid IMC the
$292,256.00 due and owing IMC for Pay Application No. 2. If Frigitek represented otherwise to
PDA, Frigitek is committing fraud.

Frigitek's current refusal and failure to timely pay IMC Pay Application No. 2 as
promised, even though it has received a reimbursement payment from PDA for IMC's Pay
Application No. 2, constitutes not only a breach of contract, but also constitutes bad faith and
fi-aud against IMC. If Frigitek does not pay IMC the $292,256.00 for Pay Application No. 2
within five (5) days of the date of this letter, IMC has instructed this office to institute litigation
to collect the past due, outstanding balance. Such litigation will include claims against Frigitek
and KBCm for breach of contact, breach of good faith and fair dealing, bad faith and fraud. In
addition to the direct damages it has suffered, IMC will seek punitive damages based on
Frigitek's breach of good faith and fafr dealing, bad faith and fraud.

The litigation will also include an action against Pocatello City and/or the Pocatello
Development Authority, wliich parties received the benefit of IMC's work on the Airport Road.

If IMC is required to institute litigation in order to collect on this contract, it will also
pursue its claims against Frigitek for its accrued interest at the staUitoiy rate of 12% per annum,
court costs and attorney fees, in accordance with the terms and conditions of the conti'act Frigitek
signed, as well as the punitive damages described above. These damages, costs, fees, and
interest charges may be substantial.



FRIGITEK INDUSTRIAL PARKS, INC.
KBCM GROUP, LLC
March 29,2021
Page 3

Clearly, it is in your best interest to resolve this account as quickly as possible and avoid
the additional expense of litigation. Please govern yourselves accordingly.

Sincerely,

ICESLER& RUST

Enclosure

cc; Pocatello City
Pocatello Development Authority
Idaho Materials & Construction ~ Pocatello

Douglas
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Weston Davis

xxxxxxxxxxxxxxxx:

xxxxxxxxxxxxx:

xxx^

Thanks,

Doug

KESLER RUST

Douglas E. Griffith
68 S. Main St., Ste. 200
Salt Lake Cit), Utah 84101
Tel: (801) 532-8000
Fax: (801) 531-7965
Email: dgriffith@keslerrust.coni
iN-\nv.ke.slerrust.com

From: Douglas E. Griffith <dgriffith@keslerrust.com>

Sent: Monday, March 29, 202110:40 AM

To: 'Ken Brown' <kb(S)|ionchase.com>; 'Ken Biankenfeid' <kblankenfeld@kbcmgroup.com>; 'Brian Blad'

<mavor(S)pocatello.us>; 'Brent McLane' <bmclane@pocatello.us>; 'Merril Quayle' <mquayle@pocatello.us>

Cc: 'Wilkes, John (Idaho Materials)' <john.wilkes@idahomaterials.com>; 'Stinger, Nate (Idaho Materials)'
<nate.stinger@idahomaterials.com>

Subject: RE: Balance Due Idaho Materials & Construction; Pocatello TIP Work Project;

Please review the attached letter.

KESLER RUST

Douglas E. Griffith
68 S. Main St., Ste. 200
Salt Lake City, Utah 84101
Tel: (801)532-8000

Page 1 of 2
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Douglas E. Griffith
Attorney at Law
dgriffith@keslerrust.com

KESLER RUST
LAW OFF I CES • EST . 1 9 80

April 12, 2021

VIA U.S. MAIL & EMAIL: Ken Brown <kb@lionchase.com>

FRIGITEK INDUSTRIAL PARKS, INC.
6565 N. MacArthur Blvd., Suite 225
Dallas, TX 75039

Attn: KEN BROWN

KBCM GROUP, LLC
c/o kblankenle]d@kbcmaroup.com

Attn: KEN BLANKENFELD

Re: Unpaid Balance Due on Pay Request #5;
Idaho Materials & Construction ~ Pocatello;
Pocatello TIP Work Project;
TIP Improvements to Sewer, Water and Streets;

Dear Mr. Brown and Mr. Blankenfeld:

As you know, this office represents Staker Parson Materials & Construction, doing
business as Idaho Materials & Construction - Pocatello ("IMC"). IMC, as the general contractor,
has completed all of its contracted work for Frigitek Industrial Parks, Inc. ("Frigitek") on the
project known as Pocatello TIF Work, TIF Improvements to Sewer, Water and Sti'eets ("the
Project").

In response to demand letters from this office, Frigitek recently paid IMC Pay
Application No. 2 in full. Upon such receipt, IMC signed and returned to KBCm the
Unconditional Lien Waiver for Pay Application No. 2 on April 8.2021. A copy of said Waiver
and the email sending it to KBCm are enclosed herewith.

As I have stated in prior letters to you, the contract between IMC and Frigitek states tliat
the Project is managed by KBCm Group, LLC, ("KBCm"), the construction manager who
represented and acted on behalf of Frigitek on the Project. According to contract, KBCm will
review and approves all pay applications submitted by IMC for payment. Article 5 Payments
section of the contract then states that Frigitek is obligated and required to pay Staker Parson
progr ess payments for each approved pay application by not later tlian the 30^' day of the month
following the approval of each pay application by KBCm.

MCINTYRE BUILDING • 68 SOUTH MAIN STREET.STE 200 • SALT LAKE CITY. UTAH 84101
TELEPHONE: 801 .532 .8000 • TELEFAX: 801 .531 .7965

www.keslerrust.com



FRIGITEK INDUSTRIAL PARKS, INC.
KBCM GROUP, LLC
April 12,2021
Page 2

Pay Application No. 3 for $560,172.00 was approved by KBCm for payment on February
16,2021. Consequently, on March 30,2021, Frigitek owed IMC the amount of Pay Application
No. 3, which is $560,172.00. As of the date of this letter, IMC had not received the payment of
Pay Application No. 3. Therefore, Frigitek is currently in default of the contract with IMC for the
payment of Pay Application No. 3 in the principal amount of $560,172.00. Under Idaho law,
statutory interest of this past due balance accrues at 12% per annum, as well as incurred attorney
fees in accordance with the contract.

IMC has been exU-emely patient and cooperative in working with you and KBCm on this
matter. However, IMC is no longer willing to carry the delinquent balance on tliis contract.
Therefore, you are hereby required to contact the undersigned within seven (7) days of the date
of this letter to make arrangements to pay off the past due principal balance of $560,172.00 in
full.

It should be clearly understood that this letter constitutes a demand for payment. If you
fail to contact the undersigned and pay the above-referenced balance as demanded, IMC has
instructed this office to institute litigation against Frigitek, based on the executed contact. The
litigation will also include an action against Pocatello City and/or the Pocatello Development
Authority, which parties received the benefit of IMC s work on the Airport Road.

If IMC is required to institute litigation in order to collect on this contract, it will also
pursue its claims against Frigitek for its acciued interest at the statutory rate of 12% pr annum,
court costs and attorney fees, in accordance with the terms and conditions of the contract Frigitek
signed. These costs, fees and interest charges may be substantial.

Clearly, it is in your best interest to resolve this account as quickly as possible and avoid
the additional expense of litigation. Please govern yourself accordingly.

Sincerely,

KESLERo& RUST

Douglas E.
Enclosure

cc: Pocatello City
Pocatello Development Authority
Idaho Materials & Construction — Pocatello



UNCONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT

NOTICE TO CLAIMANT: THIS DOCUMENT WAIVES AND RELEASES LIEN, STOP
PAYMENT NOTICE, AND PAYMENT BOND RIGHTS UNCONDITIONALLY AND
STATES THAT YOU HAVE BEEN PAID FOR GIVING UP THOSE RIGHTS. THIS
DOCUMENT IS ENFORCEABLE AGAINST YOU IF YOU SIGN IT, EVEN IF YOU
HAVE NOT BEEN PAID. IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL
WAIVER AND RELEASE FORM.

Identifying Information

Name of Claimant: IDAHO MATERIALS AND CONSTRUCTION

Name of Customer. FRIQITEK INDUSTRIAL PARKS

Job Location: 1950 AIRPORT WAY, POCATELLO, ID 83204

Owner FRIGITEK INDUSTRIAL PARKS

Through Dale: 10/31/2020

Unconditional Waiver and Release
This document waives and releases lien, stop payment notice, and payment bond rights the claimant has
for labor and service provided, and equipment and material delivered, to the customer on this Job through
ttre Through Date of this document. Rights based upon labor or service provided, or equipment or
material delivered, pursuant to a written change order that has been fully executed by the parlies prior to
the date that this document Is signed by the claimant, are waived and released by this document, unless
listed as an Exception below. The claimant has received the following progress payment:

3 292,255.39

Exceptions

This document does not affect any of the following:
{1) Retentions.
(2) Extras for which the claimant has not received payment.
(3) Contract rights, Including (A) a right based on rescission, abandonment, or breach of

contract, and (B) the right to recover compensation for work not compensated by the payment.

Signature

Clalmanfs Signature:

Claimant's Title: IMC PROJECT MANAGI^

Date of Signature: 04/08/2021

7/1/12



Weston Davis

/\/\/ <xxxx :xxxxxx><

.xxxxxxxxxxxxxxx

KESLER RUST

Douglas £. Griffith
68 S. Main St., Ste. 200
Salt Lake Cit)', Utah 84101
Tel: (801)532-8000
Fax: (801) 531-7965
Email: dgriffith@kesleiTiist.com
mnv.keslerrust.com

From: Douglas E. Griffith <dgriffith(5)keslerrust.CDm>

Sent: Monday, April 12, 2021 11:55 AM

To: 'Ken Brown' <kb(S)lionchase.com>; 'Ken Blankenfeld' <kblankenfeld@kbcmgroup.com>; 'Brian Blad'
<mayor@pocate!lo.us>; 'Brent McLane' <bmclane@pocatello.us>; 'Merril (Tuayle' <mquayle@pocateIio.us>
Cc: 'Wilkes, John (Idaho Materials)' <john.wilkes(a)idahomaterials.com>; 'Stinger, Nate (Idaho Materials)'
<nate.stinger@idahomaterials.com>

Subject: RE: Firigitek's Unpaid Balance Due Idaho Materials & Construction; Pocatello TIP Work Project;

Please review the attached letter.

KESLER RUST

Douglas E. Griffith
68 S. Main St., Ste. 200
Salt Lake Cit}', Utah 84101
Tel: (801)532-8000
Fax: (801) 531-7965

Page 1 of 1


